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ABSTRACT

One of the most important recent developments in theories of American bureaucracy has
been the recognition that the organizational procedures enacted by public officials have a
significant impact on the nature of both bureaucratic control and performance. This
development has been accompanied, however, by only limited empirical investigation. We
attempt to address this gap in the literature by examining the conditions under which generic
Administrative Procedure Acts (APAS) are adopted by the states. In particular, we test five
hypotheses derived from the existing literature on when an APA will be adopted. In general,
we find two conditions increase the likelihood that an APA will be adopted: first, when there
are Democratic legislative supermajorities facing a Republican governor; and second, when
there is Democratic control that is perceived to be temporary. These results indicate that
existing theories which emphasize agency and dynamic effects are empirically valid, albeit
with an important qualification: there is a distinctive partisan bias in the usefulness of
administrative procedures for these purposes.

1. Introduction

The creation of the Interstate Commerce Commission in 1887 gtarted a process of
delegation of policy-making authority to executive branch agencies. The New Dedl
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accel erated this process at both the federal and sate levels of government. With this greeter
delegation of authority, observersincreasingly became aware of the risk of bureaucratic
arbitrariness (Bonfield, 1986; Heady, 1952; Nathanson, 1948). This perception motivated the
development, in the late 1930s, of instruments that would protect against bureaucratic drift
while maintaining the benefits of bureaucratic expertise.

An expangve literature has devel oped examining the problems that arise when dected
officiads ddegate authority to agencies and the instruments used to address these issues.
Although this literature has examined arange of mechanisms* one of the most important
control mechanisms to receive scholarly atention has been the organization of agencies,
embodied in the procedura and structura choices poaliticians make to condition agency
behavior. According to thisliterature, there are avariety of reasons that such mechanisms can
affect the problem of bureaucratic drift. Lega scholars, for example, have argued thet
adminidrative procedures ensure that public bureaus will follow due process and limit biasin
the creetion of rules (Aranson, Gellhorn and Robinson 1982; Mashaw 1985; Gellhorn 1986;
Gellhorn and Davis 1986). More recently, rational choice scholars have advanced a number of
potentia reasons as to why procedural mechanisms might be employed. Perhaps the most
important among these is the argument made by McCubbins, Noll and Weingast (1987, 1989).
They argue that administrative procedures have been used as ameans of congraining an
agency’s policy-making discretion. By introducing gtrict limits on this discretion, the
procedures can act to ensure that outcomes will be closer to an elected officids ided than if
the agency had an unlimited range of options. More recently, Epstein and O’ Haloran (1994,
1996, 1999) and Huber and Shipan (2001, see aso Huber, Shipan and Pfahler 2001) have
complemented this argument by arguing that adminigtrative procedures are used as a means of
congraining executive-directed agencies when the eected officid occupying the executive—

1 Broadly speaking, the literature examines three classes of mechanisms designed to relax the tension

between capturing bureavicratic expertise and limiting bureaucratic drift (see Chang, de Figueiredo and Weingast
2000). First, public officials employ ex post punishments and rewards, including overturning decisions via statute
(see, e.g., Spulber and Besanko, 1992; Weingast and Moran, 1983), ongoing oversight by the legislature (see,
e.g., Weingast and Moran 1983; McCubbins and Schwartz 1984; Bawn 1995) and the courts (see, e.g., Spiller
1992; McCubbins, Noll and Weingast, 1994), and manipulation of budgets, to provide appropriate incentives for
behavior (see, e.g. Niskanen 1971; Banks 1989; Banks and Weingast 1992; Weingast and Moran 1983). Second,
officials can manipulate appointments as a means of ensuring that bureaucrats’ objectives will be aligned with
their political principals (see, e.g., Hammond and Hill 1993; Spiller and Urbiztondo 1994). Finally, as we discuss
here, officials can utilize ex ante control mechanisms, such as administrative procedures and other organizational
design instruments as a means to ensure that poor decisions, from the officials’ perspective, will not be taken.
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presidents and governors—differs from those who are enacting legidation in the congress.
Others, however, have emphasized other aspects of the role adminigtrative procedures. A
number of scholars (Epstein and O’ Halloran 1994, 1999; L upia and McCubbins 1994; de
Figueiredo, Spiller and Urbiztondo 1999), for example, have argued that adminisirative
procedures act primarily as a means of balancing informationa asymmetries between public
officids and agencies, and not as a means to create distributive rents. A find argument (Moe
1989, 1990; McCubbins, Noll and Weingast 1987, 1989; de Figueiredo 2001a; Vanden Bergh,
2000) contends that the role adminigtrative procedures play must be understood in adynamic
context. According to this argument, these procedures create a“lock in” effect—congraning
both future politicians and their agents—and therefore act as a mechanism whereby current
mgorities can ensure, at a cod, that future majorities will not upset their policy intentions.

Although this literature has provided a greet ded of ingght into the organization of
government agencies, as the previous discussion emphasizes, it has o created a myriad of
both complementary and potertidly competing arguments about the role of adminigtrative
procedures. Unfortunately, these theoretical moves have not been supplemented by empirica
andysis. In particular, because the scholarly debate has focused primarily on the passage of
federa-levd adminigtrative procedures it has been nearly impossible to do broad andysisin a
variety of politica and indtitutiona contexts. This has limited the ahility to assess the vdidity
and relative importance of the different explanationsin the literature. Further, the opportunity
to conduct historical counterfactuasis aso condrained by the existence of what might be
consdered asingle time series.

As an example, McCubbins, Noll and Weingast (1999) (hereafter McNollgast) provide
addailed empiricd analyss of the adoption of the federd Adminigtrative Procedure Act of
1946. According to their argument, multiple aspects of the explanations aluded to above
accounted for the adoption of the federd APA. They argue that the federa APA was adopted
by a Democratic Congress, with the support of a Democratic President Truman, in a Stuation
in which those in power were fearful that they would lose both the presidency and the
legidature in the upcoming eections. Since the codition made the APA paliticaly feesble
and as away of locking in the policies that they had enacted under the New Ded for the
previous fourteen years, Democrats passed a number of procedurd policies as ameans of

enfranchisng certain interests and further privileging the status quo. In McNollgast’ sterms,



one of the criticd palitical mativations for placing administrative procedurd requirements on
agency decison making is to cement the status quo, and to that end, the New Ded Democrats
were able to use procedures as amethod of preventing potentia future Republican lawvmakers
from reversing what had taken place in the previous decade. Importantly, however,
McNollgast’s theory and case discussion both point to a non-partisan characterization of
procedures. even though the act was passed by a particular party, if the Republicans had been
faced with asimilar st of circumstances and capabilities, then they, too, presumably would
have attempted to use such a status quo-favoring organizationd solution to future threats. Moe
(1989, 1990) makes a smilar argument about specific agency procedures; he points to the fact
that officias (of ether party) can use organization structure as a means to prevent an agency’s
mandate from being co-opted or circumvented in the future. Notably, in al of the examples
used to motivate and illustrate these theories—McNollgast’ s analysis of the adoption of the
federa APA on the one hand, and Mo€ s andysis of the cregtion of the Environmenta
Protection Agency and Consumer Product Safety Commission, on the other—the andys's
focuses on the actions of Democratic legidatures. This leaves both atheoreticd and empirica
puzzle: Would Republicans be able to avail themsdlves of such amoveif they aso had an
incentive to do s0? I's the nature of these mechanisms equaly available to both? Or would the
difficulty in excluding groups from procedura due process mean that Republicans would have
to look esawhere in order to create such lock in? As with much of the literature that focuses
on the federa level adoption of organizationd mechanisms for the management of the
bureaucracy, however, these questions are difficult, if not impossible, to test within asngle
inditutiona context much lesswith asingle time series of data.

To thisend, therefore, we propose to move to a different but comparable indtitutiona
domain asaway of parsang the explanations of the effects and incentives crested by
adminigrative procedures: the states. Aswith the federa APA, the sate-levd administrative
procedure acts (SLAPAS) embody in statute mgjor principles that are applicable to
adminigrative agencies (Bonfied, 1986; Davis, 1978). The statutes apply to dl agencies and
can be thought to establish a base level of procedurd structure. Although there are some



differences among the date level acts, in generd they establish a number of features of the
agency decisionmaking process, induding rulemaking, adjudication and judicia review.?

Table 1. Adoption Datesof Administrative Procedure Acts

Sate Year Sate Year
Alabama 1981 Montana 1971
Alaska 1959 Nebraska 1945
Arizona 1952 Nevada 1965
Arkansas 1967 New Hampshire 1973
Cdifornia 1947 New Jersey 1968
Colorado 1959 New Mexico 1969
Connecticut 1945 New York 1975
Delaware 1960 North Carolina 1973
Florida 1961 North Dakota 1941
Georgia 1964 Ohio 1943
Hawaii 1961 Oklahoma 1963
Idaho 1965 Oregon 1957
Illinois 1975 Pennsylvania 1945
Indiana 1945 Rhode Island 1956
lowa 1951 South Carolina 1977
Kansas 1984 South Dakota 1966
Kentucky 1984 Tennessee 1974
Louisiana 1966 Texas 1975
Maine 1961 Utah 1973
Maryland 1957 Vermont 1967
M assachusetts 1954 Virginia 1975
Michigan 1943 Washington 1959
Minnesota 1946 West Virginia 1964
Mississippi 1976 Wisconsin 1943
Missouri 1945 Wyoming 1957

2 Itisimportant to note that while our analysis exclusively concerns generic administrative procedure

acts, our findings might need to be qualified when considering procedures adopted for specific agencies. In this
sense, to preview our findings, our results concerning partisan bias are particular to the generic procedures. In
order to extrapol ate these findings to specific agencies, it would be useful in future research to test conditions for
procedural adoption on policies specifically enacted by each party.

Some have argued that states should not enact such acts as general procedures cannot address
specific policy issues adequately (Benjamin, 1942).



The vast mgority of legd anaysts have argued that general adminigtrative procedure
datutes are an effective and efficient way to solve the agency problems created by legidative
delegation (Bonfield, 1986; Cooper, 1965; Davis, 1978; Heady, 1952; Kleps, 1947,
McCubbins and Schwartz, 1984; Nathanson, 1948; Stason, 1948; Tunks, 1948).% Despite this
overarching opinion and support, and dthough dl fifty Sates eventudly adopted a SLAPA,
state governments did not rush to implement these structures. From the time North Dakota
implemented the firgt state-level administrative procedures act in 1941, over forty years
passed before K ansas and K entucky became the last two states to implement an act in 1984.°
Following an initial wave of eleven sates that passed adminigtrative procedure acts before
1950, the diffusion of the policy throughout the states has taken place in no obvious pattern
(see Table 1).°

The vaiaion in the timing of the adoption of administrative procedure acts creates a
fertile testing ground for ng what Moe (1990) cdlsthe “politics of structural choice.”
We therefore proceed to provide an empirical assessment of the existing theories of
adminigirative procedures by conducting an anadlyss of the timing of adoption of APAs a the
dateleve.

In the next section, we begin by taking the exigting theories of adminidrative
procedures and teasing out the implication of each one for our dependent variable: when a
state will adopt such procedures. Broadly spesking, the hypotheses are formed from the
combination of theoriesin two dimensons. Firgt, we digtinguish partisan and non-partisan
theories. The latter posits that both parties can use adminigrative procedures equaly
effectivey; whereas the former contends that the APA was specificaly favorable to only one
of the parties, making it afunctiona ingrument only for that party. Second, we digtinguish
static from dynamic arguments. Much of the exigting literature focuses the discusson of
adminigrative procedures primarily on conditions that exist between current inditutiond
actors. Some explain, however, that an APA can be used as an instrument for locking in
benefits when existing regimes fear future loss of power. Based on these two dimensions,
then, we deve op five hypotheses that can be tested with our data. In Section 3, we lay out the

> SeeN.D. Sess. Laws of 1941, Chap. 240. KansasL. 1984, Ch. 313 ss. 1 - ss. 36; Ch. 338 ss1 to ss
27. Kentucky Enact. Acts1984 Ch. 417 ss. 1to ss. 35.
®  Seethe Appendix for citations to each state-level administrative procedure act.



sources, structure and measures for our data. Here we describe the cross-sectiona pand data
set we collected which includes observations for dl fifty US states over the period from 1930
to 1984 and measures of palitical, inditutiona, and environmentd variables. In Section 4, we
lay out the procedure we use to test the hypotheses outlined in Section 2. In Section 5, we
offer results. We find that two factors have the greatest impact on the adoption of SLAPAS.
Firg, Democratic legidatures will adopt them when they have a veto-proof mgority and face
a Republican governor. Second, Democratic legidative supermgorities or unified Democratic
governments will adopt SLAPAs when they fear the future loss of power. Together, these
results provide important empirica evidence about the nature of procedures. Consistent with
both Epstein and O'Halloran (1999) and Huber and Shipan (2001), the former result indicates
the importance of procedures as a mechanism for controlling potentialy obstructionist
executives. Second, the latter result provides confirmation of more genera theories about the
nature of “bureaucratic insulation” as a device to lock in benefits by groups (or in this case
parties) that fear the future loss of power (see, eg., de Figueiredo 2001a; Vanden Bergh,
2000; Moe 1989). Findly, both results provide an important cavest to existing theory that in
large part views adminigtrative procedures as an unbiased instrument. In fact, our results
indicate the opposite: that despite adua set of conditions under which they might be adopted,
they seem to have a markedly Democratic bias. One rationale for this can be seen in the
discusson of therole of interest groupsin the exidting literature. In the find section, we
provide a concluding discussion about potentid explanations for this result, what they mean
for our understanding of the role and effect of adminigtrative procedures, and directions for

further research.

2. The Effects of Administrative Procedure Actsand the Implications for
Adoption

Prior to any explanation of why an adminigrative procedure act is adopted, it is
necessary to consider what the actua or perceived effects of such procedures are. Over the last
fifteen years, there has been a considerable development of theory concerning the implications
of such acts. Despite this development, however, thereis il disagreement on exactly how



such acts might be used. Therefore, in this section we consider the implications of each of the
theories on the incentives to adopt a SLAPA as ameans for identifying hypotheses.”

Broadly speaking, the hypotheses developed here have two dimensions. On the one
hand, there are partisan versus non-partisan explanations for the adoption of such acts. On the
other hand there are static versus dynamic explanations for the adoption of procedures. Each
of these, when combined together, generates different implications for the adoption of APAS.

With regard to the former, the partisan view holds that politica liberas advance their
interests by creating trict administrative procedures that must be followed by dl agencies.
There are two reasons why the adoption of a SLAPA might bein theinterest of politica
liberas. The first reason isthat, according to the legd literature in particular (see, e.g.,
Aranson, Gellhorn and Robinson 1982; Mashaw 1985), the adoption of forma rules of
adminigtrative procedure provides an increase in the basic rights of due process and
representation in the rule-making and adminigtration of public policy. To the extent that the
pursuit of civil and legd rights was the agenda of the Democrats in the post-War period, this
conclusion suggests that Democrats were more likely to support their adoption. In addition to
the smple ideology of the extenson of rights, the adoption of procedures also might be
supported for their impact on policy outcomes. The reason has to do with which groups
gained relatively greater access to the policy making process through the adoption of the
specific rulesof SLAPAS. In the latter part of the nineteenth century and the firg hdf of the
twentieth century, many scholars observed that government agencies were largely affected by
asymmetric interest group organization (see, e.g. Berngtein 1952; Stigler 1971; Pdtzman
1976; Rothenberg 1994). One of the main effects of the adoption of the specific dements of
the APA at the nationd leved, and smilarly at the Sate level, was to enfranchise groups that
had been previoudy excluded from the adminigrative policy-making and enforcement process
through the indlusion of dements such as rules of standing, requirements for public hearings,
and subsidies to groups for developing standards® To this effect, and in sSmple terms;

” Wewant to reemphasize that a SLAPA is strictly astate-level act while we usetheacronym APA in

our discussion of the federal level statute.

Asde Figueiredo, Spiller and Urbiztondo (1999: 285) point out, “One of the central properties of
administrative procedures is to enable participation in the regulatory process of interest groups that previously
were, for technical or incentive reasons, unable to participate...[They] aid the participation of a number of
previously excluded groups.” Indeed, an examination of specific state APAsreveals that these procedures, in
general, rarely excluded any groups, and instead simply facilitate the participation of previously shot out groups.
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SLAPAsmake it easier for groups typicaly represented by Democrats—consumers and
environmentaigts, for example—to participate in a process that had largely been dominated

by the regular congtituency of Republicans—in particular, organized business. And in

enhancing their participation, a SLAPA, according to this argument, improves the likelihood
that congtituent interests of Democrats would obtain favorable policy outcomes. For these two
reasons, therefore, this subset of the literature suggests the first static (ideological) partisan
hypothesis which state that Democrats, when given the opportunity to adopt a SLAPA, will do

3),9

Hypothesis 1 (H1): Undivided control by Democrats or supermajority control of the
legislature by Democrats will, on average, increase the probability that a SLAPA will be
adopted.

Another gtatic hypothesis focuses on the importance of separation of powers. This
literature argues that adminigtrative procedures act as a condraint on the executive, thereby
favoring the legidature. According to both Epstein and O'Halloran (1994, 1999) and Huber
and Shipan (2001), when there is a sgnificant divergence of policy preferences between the
legidature and the executive, agency discretion will be severely condtrained through the use
of highly specific and redtrictive procedures. According to this argument, when the legidature
and executive are preference aligned, proxied for by the unification of control of both sets of
indtitutions by one party, alegidature can alow government agencies a high degree of
discretion, thus taking advantage of the policy expertise housed in those agencies. When
contral is divided, however, the legidature must be more wary of how the agency will use
broad grants of discretion, and therefore, al else equd, the agency will be constrained more
severdy through very specific procedures which the agency must follow. Thus, the passage of

Section 3 of the Massachusetts code on administrative procedure, for example, ensures that “prior to the
adoption, amendment, or repeal of any regulation...the agency shall give notice and afford interested persons and
opportunity to present data, views, or arguments...” (General Laws of Massachusetts, Chapter 30A 83).
Similarly, the South Carolina code provides that before promulgating any rule, an agency must notify all parties
and provide appropriate information to them regarding the impact of the rule (South Carolina Code of Laws,
Title 1, Chapter 23 81-23-110 and §1-23-111).

It might be argued that the reverseistrue: that an APA has a particularly Republican flavor, by
making regulation more difficult to pass. While this argument has not received much attention in the literature,
wewill test it given the nature of the model specification outlined in Section 4.



adminigtrative procedure acts, as well as the adoption of administrative proceduresin specific
policy legidation, will occur under conditionsin which control is divided. This formuletion,

of course, depends in part on whether thereis an inherent bias in the procedures. If procedures
have an inherent partisan bias, then we have the second static (delegatory) partisan hypothesis

Hypothesis 2 (H2): Supermajority legidative control by the Democrats when thereisa
Republican governor will, on average, increase the probability that a SLAPA will be adopted.

Notably, however, there is a substantid literature that eschews the partisan flavor of the
firgt two hypotheses. This second st of literature does not suggest that administrative
procedures only benefited liberd interest groups. Instead, this literature argues that
adminigtrative procedures can benefit both parties. If, as Epstein and O’ Halloran and Huber
and Shipan both posit, there are no partisan biases in the use of procedures, then both parties
will be equdly likely to adopt such procedures when there is divided government. Thus we
have the static (delegatory) non-partisan hypothesis that under divided government adoption
of adminidrative procedures, and by inference, a SLAPA, will be more likely.

Hypothesis 3 (H3): Divided government will, on average, increase the probability that
a SLAPA will be adopted.

Hypotheses 1 through 3 reflect the fact that adoption of adminigtrative proceduresis
generdly viewed by many to reflect concerns about the immediate future. Indeed, this might
be the case in areas where thereisllittle policy durability. In fact, however, a SLAPA ismore
durable than normd legidation. Thisin turnimplies that its proponents & the time of adoption
might not only be concerned with the current political circumstances but aso future ones. De
Figueiredo (20014) in particular outlines atheory asto when “insulaing” mechanisms will be
adopted (see also Vanden Bergh 2000). According to this theory, insulation will be adopted,
in generd, by groups that find themsdaves in control over public authority but that those
groups aso fed that such ahold will be temporary.

For this result to hold, an insulaing mechaniam mugt exhibit one of three
characterigtics. Firg, it must be costly to those in power. If the mechanismis costless, then
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there will be no variation in adoption; it will be a dominant strategy for groups to adopt these
measures. Second, the inditution must increase benefits to future political minorities. This
condition provides an incentive for the group to pay the costs when in power in exchange for
gaining benefits when out of power. Findly, the mechanism mugt be (politically) durable; in
other words, adoption itsalf must change the political landscape to make repedl lesslikely than
adoption itsdlf. Otherwise, even if weak groups ingtitute such mechanisms when they gain a
temporary moment of control, their action will be reversed when they lose power.

In fact, administrative procedure acts exhibit dl three. Firgt, passng an adminigtrative
procedure act imposes costs on the enacting codition. On the one hand, thereis afixed cost
for the codlition to pass an act incurred for the time and political capitd required to generate
passage. More importantly, an adminigtrative procedure act also congtrains the action of an
exiding legidature. As exigting theory posits (see, e.g., de Figueiredo, Spiller and Urbiztondo
1999; Lupiaand McCubbins 1994; McNollgast 1987, 1989, 1999) such procedures can bias
outcomesin favor of certain groups by congtraining the discretion that policymakers, both
legidatures and governors, have to set policy. Just as the existing policymakers are
congtrained, therefore, this effect in turn favors minority groups. A legidature would be
willing to bear these cogts, if they felt they were going to be out of power in the future. Most
importantly, this incentive will exist only if such procedures are durable. In fact, unlike
perhaps other more subgtantive legidation, SLAPAs are in fact durable, as evidenced by the
fact that no act has been repeded after its adoption. In other words, the political conditions for
repeal ex post are not the same as those for repeal ex ante. The most important reason for this
durability isthat SLAPAS enable the organization of previoudy unrepresented, perhaps even
unorganized, groups. As noted earlier, the SLAPA reduces the fixed costs of organizing, and
after such organization, it is easier for previoudy excluded groups to participate. This means
that the groups that benefit from a SLAPA have a greater incentive and cgpability to fight
againg reped than they did for adoption, making repeal more difficult than adoption. In other
words, the passage of the SLAPA changes the palitical group structure that limits the
possihility of reped.

The critica question in operationdizing these dynamic hypotheses then iswhich
groups will gain such benefits? The answer depends on the effect of the adminigrative
procedure act itsalf. Aswe outlined earlier, theory on this question is divided: some view it as
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adevice particularly beneficid to Democrats, others view it as a mechanism which hepsall
minorities a the expense of Stting myorities. In the case of the former, we would expect that
when Democrats are in power, but anticipate losing power, adoption will be mogt likely. Thus

we have the dynamic partisan hypothesis

Hypothesis 4 (H4): Adoption of a SLAPA will be more likely when Democrats arein

power and they perceive their future electoral prospects to be weak.

Aswe argued above, however, others theorize that the SLAPA creates benefits for both
Republican and Democratic minorities. If thisisthe case, then any government which has
control in the current period but perceivesit will loseits control in the future will have an
incentive to adopt such an act. In fact, thisis precisely the argument made by McNollgast
(1999) concerning adoption of the federal Administrative Procedure Act of 1946. They argue
that the passage of the act in 1946 was no accident. One of the key features of their argument
captures the centrd intuition behind the dynamic hypothesis. They argue that the Democrats,
who feared losing control of the White House in 1948, passed the act as away of cementing
the policies they had enacted under the New Dedl. The Act, by empowering their condtituents,
would ensure that in such an event the Republicans would not as easily be ableto rall back the
gains the Democrats had made in economic regulation. Up to this point, the McNollgast
argument is congstent with the dynamic partisan hypothesis. But in their view the APA works
in favor of minorities of either party (McCubbins, Noll and Weingast 1987, 1989, 1999). This
implies the counterfactua that the Republicans, if faced with smilar political conditions of
temporary control, would have acted the same way. Of course, this counterfactud is
untestable with only a sngle observation, but is amenable to testing with multiple adoptions at
the state level. This then alows us to posit the dynamic non-partisan hypothesis

Hypothesis 5 (H5): Adoption of a SLAPA will be more likely when either party isin

power and perceivesits future electoral prospects to be weak.

3. Data and M easurement
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Data. To test the hypotheses developed above, we use three types of data. First we
have gathered the date of enactment of generic adminidirative procedure actsin the states (see
Table 1). We gathered current statute citations from the Administrative Law and Regulatory
Reform Bibliographic Database created by Florida State University.*® From these citations,
we were able to track the legidative history for each act by referring to the statutory code for
each law (See Appendix 1 for lig of citationsto statutes). We dso verified these
classfications usng law review articles that tracked devel opments of state-levd
administrative law.**

The second type of data measures the political factors that are expected to affect the
adoption of generic adminigtrative procedure acts. Thisinformetion is gethered for the time
period 1930 to 1984 to coincide with the policy innovation date (1941) and the date of the last
state to enact the act (Kansas and Kentucky respectively). We gether data on two main
political factors. First, we gathered data on the partisan make up of both houses of the
legidature and the governor for eech year. The data was origindly gathered from the Inter-
Universty Consortium for Political and Socid Research (ICPSR) data entitled, Partisan
Divisions Among the States.’? Second, we add the supermajority veto override rules for each
state from The Book of the States.® Finally, we obtain data on state government expenditures
from the data st in de Figueiredo (2001b).

Measurement. To test the hypotheses developed, we construct several measures. A
complete summary of the variables used appearsin Table 2. First, we use the above datesin
Table 1 to congruct a dummy variable for whether a SLAPA was passed in a particular year.
Wecdl thisvarigble y;. Thus,

if APA passedin yeart

il
Yae = 10 otherwise

Note that i indexes a particular State and t indexes aparticular year. For esch state, y, equals
onein the year the SLAPA was adopted and zero in every other year.

10 Seethefollowi ng World Wide Web site: http://www.law.fsu/edu/library/admin/admin3.html

1 For example, see Bonfield (1986); Cooper (1965); Heady (1952); Nathanson (1948).

12 These data have been corrected following de Figueiredo (2001b) based on information from The
Book of the States.
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Next we congtruct the independent variables. First, we construct a dummy variable
which indicates whether the Democrats have full control over policy making. Notably, this
means that the Democrats either have unified control over both houses of the legidature and
the governorship or there is a Republican governor but the Democrats have sufficient
supermajority control over both houses to override aveto. For each State, let

p, hil {L,H} bethe proportion of Democratsin each house, x, be adummy variable for

Democratic control of the governorship, and m be the veto-override requirement. Thus, we

congtruct adummy variable for Democratic control

. = i1 (it Py >05"hand X =1 or (p,, >m " h)
10 otherwise
Smilaly, we define x, in asmilar fashion to indicate Republican party control.

Next, we define the measures of future party strength. We do thisin two ways, based
on retrospective and prospective measures. To define the measure for the Democrats
retrospectively, we caculate the probability in the previous ten years (inclusive) that the
Democrats had control of politica indtitutions. That is, we define

9
o

Xz =1- Eg} Xai¢- )

Smilaly, x; isdefined andogoudy intermsof x, to messure historica Republican
weakness.™ Implicitly, these measures of historical wesknessimply thet eected officias base
their subjective estimates of winning future eections on previous results. An dterndtive is that
elected officids are prospective, that their subjective assessment of their eectora prospectsis

based on arationa expectation of the future. One example of such a process would be if after
achange in the partisan compaosition of the legidature, officids assumed that the change

13 See Council of State Governments, 1938-1984).
14 Note that we subtract the summation of control from one inorder to scale the variable as a measure
of “weakness”.
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represented a realignment. Thus, we congtruct dternative measures of subjective assessments

of electoral prospects based on prospective measures. For the Democrats, thisis smply

1 9
=1- — 3 x
X6it - 10 Ja:.() 2i(t+])

We define the variable x, andogoudy intermsof X, to construct a prospective measure of

Republican weakness. Based on this congruction, the variables x, through x, providea
aufficient set of measures to test the hypotheses outlined in the previous section.

In addition to these measures, we also construct a number of control varigbles. Firs, as
we note e sawhere (see Vanden Bergh 2000), one of the issues which might affect the
adoption of adminigrative procedures is the budget Status of the Sate at the time of adoption.
On the one hand, large budgets might increase the probability that a set of adminigrative
procedures designed to reign in the bureaucracy might be adopted. Additiondly, an important
interpretation of this varidble isthat it so proxies for the incentive to lock in benefits: if the
dze of government isincreasing, it might indicate who stands to gain the most by locking in
those policies—the Democrats. On the other hand, as McNollgast (1999) note, the APA dso
potentiadly increases the cost of policy administration, since a detailed and complicated set of
procedures makes outputs more costly to provide. This further would imply that under stricter
budget condraints, stateswill be less likely to adopt an APA. To examine which of these two
effects dominates, and to control for their impact, we construct a measure X, which measures
the year-on-year growth in per capita government expenditures. Second, to control for the
effects of both tempora and spatia diffusion (see, e.g. Walker 1969; de Figueiredo 2001b),
we aso congtruct two additional sets of controls. For tempora effects we construct a measure

of duration x, whichissmply the year normalized to 1941, the year the first APA was

adopted (by North Dakota). For regiona effects, we construct a vector X1 of nine dummy
varigbles to indicate the region the state isin. ™

15 Wefollow the ICPSR regional categories, with afew exception, in constructing these dummy
variables. Specifically, the regions consist of: Maine, New Hampshire, Vermont, Massachusetts, Rhode |sland,
and Connecticut; New Y ork, New Jersey, and Pennsylvania; Ohio, Indiana, lllinois, Michigan, and Wisconsin;
Minnesota, lowa, Missouri, North Dakota, South Dakota, Nebraska, and Kansas; Delaware, Maryland, Virginia,
West Virginia, North Carolina, South Carolina, Georgiaand Florida; Kentucky, Tennessee, Alabama,
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Mississippi and Louisiana; Arkansas, Oklahoma, and Texas; Montana, |daho, Wyoming, Colorado, New
Mexico, Arizona, Utah, and Nevada; Washington, Oregon, California, Alaskaand Hawaii.
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Table2. Summary of Measures

Variable Indicator Measures

Y, dummy for adoption of APA adoption of aSLAPA

X, dummy for Democratic governor Democratic governor

X, dummy for Democratic control Democratic control

X4 dummy for Republican control Republican control

X, % timesin 10 previous years there has Democratic weaknessin
been Democratic control the future

X % timesin 10 previous years there has Republican wesknessin
been Republican control the future

X % timesin 10 following years there has Democratic weaknessin
been Democratic control the future

X, % timesin 10 following years there has Republican wesknessin
been Republican control the future

Xq change in per capita expenditures governmenta budget congraints

Xq year - 1941 duration dependence

X10 (vector of) regiona dummies regiona adoption patterns

4. Modd Specification and Hypothesis Tests

Our method of testing the hypotheses concerning SLAPASs is aone-way trangtion,

discrete hazard anadysis.*® We make a number of assumptions about the process of adoption.

18 The choice between a continuous-time and discrete-time formulation is not entirely transparent
(Allison, 1982; Petersen, 1991). AsBoxSteffensmeier and Jones discuss, however, explicit knowledge
about the exact timing is not important for this project. Thelegislature could adopt the statute at any time
during the year, and we could theoretically measure (from recorded votes) the exact date within the year.
Our primary empirical question is not when during the legislative session did the statute get enacted.
Instead, the question iswhen (and why) relative to other states was the law passed (Box-Steffensmeier and
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First, we assume the trangition is one-way. In other words, once a provision is adopted it will
reman. Whilethisis clearly not inditutionally necessary, states can reverse the adoption of a
SLAPA, afew facts make this a reasonable smplification. First, as we argue above, it is
extremdy difficult to reverse the adoption of a SLAPA in most cases. Second, no state has
ever repedled a SLAPA. '8 This meansthat we diminate al observations that ocour after the
line-item veto has been adopted. Our second assumption is that the hazard function can be
represented by a standard norma cumulative distribution function.

These two assumptions mean we can represent the event history modd as a stlandard
probit in which we condition on the event not yet having occurred.*® Putting dl of these
assumptions together, we can congtruct aformal representation of this model. For a vector of

covariates X, we have

P(Yy =11X;, ¥ys =0for s<t)=F(b'x,)

which can be estimated by the usud maximum likelihood methods for a probit modd. To test
the five hypotheses, therefore, the fully specified retrospective modd is:

P(yzt =1[Xit, yys =0 for s<t)=
F@a+bx,+b,x, +baxy + b, %, (1- X;) + bgXgx, + bgx, +byxs +bgxg )

+DgXg +B19X10 + D11XoX4 +D15X3Xs

A few points are worth noting about the implementation of this modd. Firgt, the panel
nature of the data means that there exists the possibility that there is both heteroscedadticity
and autocorrdation. Although these problems will not affect the estimates of the coefficients,

Jones, 1997). Additionally, since the time units are large (one year), there are certain years when enactment
of ageneric administrative procedure act takes place in multiple states. AsBlossfeld, Hamerle, and Mayer
(1989) state, “...strictly speaking, continuous time techniques are inappropriate” when the number of tiesis
high. Assuch, adiscrete-time formulation is an appropriate representation of the process.

18 We can further think about this as atest of first time adoption of this policy. While no state has
repealed a SLAPA, some states have amended their SLAPA over time. We |eave the study of the timing of
amendments for future research.

19 Note that this probit model can be interpreted as atraditional hazard model. For an explicit derivation
of the associated functions see de Figueiredo 2001b (See also Y amaguchi1991; Blossfeld, Hamerle, and Mayer
1989; Kiefer 1988).
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they will lead, if present, to inconsstent estimates of the tandard errors. Therefore, to
eliminate this potentia problem, we recd culate the sandard errors of the estimates using an
adaptation of the method suggested by Newey and West. The details of this procedure are
outlined in Appendix 2.2° Second, two states—Alaska and Hawaii—were excluded because
they passed a SLAPA within the first 9 years of statehood. Third, because of their nonpartisan
date palitics, we aso excluded Nebraska and Minnesota. Findlly, the specification of (1)
includes a number of variablesthat do not reflect either the hypotheses of interest or controls.
Since we are interested in testing hypotheses about interactions, however, thisis the
appropriate gpproach. Excluding the main effects would inappropriately bias the resultsin
favor of finding sSgnificant coefficients on the interaction terms.

Given the above specification, we can return to the hypotheses developed in Section 2
to determine what would congtitute evidence for each. Table 3 provides a summary of the

formal hypothesistests. For evidence of H1, we would expect b, >0. Thiswould mean that
Democrats, when given the opportunity are more likely to passa SLAPA. H2 states that when
the Democratic legidatures face Republican governors, they will be more likely to pass an
APA. For this hypothesis to hold, we would expect that b, >0. H3 states that both
Republican and Democratic legidatures will be more likely to pass APAs when they face a
governor of the opposite party. Thus, for evidence of H3, we test whether b, = b, > 0. For

H4, the dynamic partisan hypothesis, we would expect that when both the Democrats are in
power and percelve weak dectord prospects the likelihood of adoption will increase; in other
words, under H4, we would expect to see b,, > 0. Findly, H5 states that either party would be
equaly likely to adopt an APA when they are in power but forsee their opponentsin power in

thefuture. Thus, if b,, = b;, >0, we would have evidence for the dynamic non-partisan

hypothesis.

20 Greene 1993, Chapters 13-15 and 21; White 1980; White and Domowitz 1984; Newey and West
1987; de Figueiredo 2001b.
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Table 3. Summary of Hypothesis Tests

Hypothesis Intuition Satistical Test
H1: Satic Democrats adopt APAswhen given b,>0
(Ideological) Partisan the opportunity
H2: Satic APAs are more likely to be adopted b,>0
(Delagatory) Partisan when thereis a Democrétic
supermgority and Republican
governor
H3: Satic Both parties are (equdly) likdy to b,=b,>0
(Delagatory) Non- adopt an APA when they have a
Partisan supermgority in the legidature and
there is divided government
H4: Dynamic Democrats adopt APAs when they b, >0
Partisan arein control and perceive future
prospects as weak
H5: Dynamic Non- Both parties are (equdly) likdy to b,, =b, >0

Partisan

adopt an APA when they arein
control and perceive their future
prospects as weak

5. Reaults

We egtimate seven models which alow us to test each of the hypotheses above, and to
determine the robustness of the findings. All of the models are estimated using the probit
specification with the corrected standard errors presented in the previous section. Model 1

includes only the dummy variables for control by either the Democrats or Republicans. Model
2 adds the main effects and interactions to test for the effect of divided government. Modd 3
includes variables for dl five hypotheses listed above. Modd 4 isthe same as Modd 3, but
a0 includes the control variables for expenditure growth and duration. Findly, Modd 5

provides the full set of variables as specified in equation (1) above, including the dummy
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variables for each region. Mode 6 is the same as Modd 4 with the congtraint imposed that the
coefficients of the interactions between a party’s control and future weskness are equivaent.
Findly, Modd 7 reproduces Modd 4, but uses prospective measures to operationaize future
expectations of eectord progpects. Notably, in thismodd, the sample is reduced in Sze Snce
using prospective measures means we must cut off the right hand side of the detaiin order to
generate the variables for these expectations.

We now turn to an assessment of the results which are provided in Table 4. A summary
of the implications of the estimates from each mode for each hypothesisis provided in Table
5. H1 gates that Democrats will be more likely to pass an APA when they have an
opportunity, either from undivided control or veto-proof mgoritiesin the legidaure. In
generd, this hypothesis does not hold. In Modd 1, which does not include any other contrals,
the coefficient on Democratic contral is not Sgnificant. In the other modds, this coefficient is
ether indgnificant, or negative, indicating that when Democrats have control, they are not
more likely to pass an APA, unless other conditions hold as well.

H2 draws on two literatures, positing that the passage of an APA ismore likely when
there is Democratic supermgority control of the legidature and divided government. To
evauate this hypothesis we examine the coefficient of (1- x;)X,, whichis b,. Inthiscase, In
every modd, this coefficient is pogitive and sgnificant, indicating strong support for the
partisan digtributive hypothesis. Notably, this result is robust to every specification of the
modd!.

The non-partisan delegatory hypothesis H3 states that both Democratic and Republican
legidative supermgoritieswill pass APAs when facing a governor of the opposite party. Here,
we test whether the coefficients (1- x,) X, of X,x; are equaly postive and Sgnificant. By
ingpection, it is possible to rgect this hypothesis, snce while as noted previoudy the
coefficient of (1- X,)X, hastheright Sgn and is Sgnificant in every specification of the
model, the coefficient b, on x,x, is never positive and never significant.?

The find two hypotheses address dynamic processes. Hypothesis 4 (H4) states that
when Democrats are in power, ether through undivided control of both the legidature and the
executive, or through supermgjority control of the legidature, then an APA will be passed
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when they perceive their future prospects as being weak. Recall here we test the hypothesis
that the interaction between Democratic control and party weakness should be postive. In this
case, in Modd 3, we find there to be support for this hypothess, as the coefficient isindeed
positive and sgnificant. Further, this result is robust to a number of other specifications.

When controls for expenditures and duration are included in Modd 5, and when controls for
regiond effects are added in Model 6, the result becomes even stronger. Model 7 provides
another robustness check for the result. In al of the other models, we use retrospective
measures of expectations of future control. In Modd 7, we use prospective measures. Here,
again, H4 is borne out, as the coefficient on Democratic control and party weskness is positive
and significant.??

The second dynamic hypothesis H5 posits that both parties will pass APAs when they
gain complete but temporary control. Modd 4 provides some evidence againg this hypothesis
as the coefficient on Republican control and future weskness is not Sgnificant. To further test
this hypothesis, in Modd 6, we congtrain the coefficients b,, or b,, to be equal. Here we do
obtain the result that the coefficient on the variable that measures party control combined with
aparty’s assessment that such control will not hold in the future is positive and Sgnificant.
Comparing this result to Modd 4, however, we notice that thisresult islikely driven
completely by the coefficient on the Democratic conditions and not the Republican ones, the
latter which are not sgnificant in Modd 4. If alikelihood ratio test comparing the fit of
Modés 4 and 6 rejects the hypothesis that the explanatory power of Modd 4 and 6 are
equivaent, then we would rgject H5 in favor of H4. Here the likelihood ratio Setistic is 7.48
which is significant,”® indicating that the H5 should be rejected in favor of H4.

In this set of tests, the pattern is stark: regardiess of the specification, two conditions
account best for the adoption of an APA a the date level. Firgt, when Democrats have a
supermgority in the legidature, they adopt an APA when facing a Republican governor.
Second, when Democrats are in control, either through a supermgority in the legidature or

21 Asaformal test of this hypothesis, one can test whether b, =bg . Thisisrejected for every model.

22 Asoneadditional test, which we do not report here, we also tested whether it mattersif the form of
weakness in the futureis either an undivided Republican government or divided government. Here the results do
not distinguish between these two forms: aslong as the probability that there will be Democratic control
decreases, Democrats are more likely to adopt an APA.

23 Thetest statistic is distributed chi-square with 2 degrees of freedom which generatesa p-value for
thetest of 0.023.
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through undivided mgority control of the legidature and control of the governorship, they
will pass an APA when they anticipate losing control (consstently) in the future. In this sense,
the APA can dso be interpreted as an “insulation” mechanism in which a palitica group thet
sees its power as temporary passes durable, minority-favoring inditutions when given the
opportunity.>* Indeed, the strong Democratic partisan flavor of comparative statics on
adoption of APAsisrobust to numerous possible specifications.

Table5. Summary of Results of Hypothesis Testsfor Each M odel

Hypothesis Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 Moddl 7
H1: Satic Partisan 0 0 0 0 0 0 0
H2: Satic + + + + + +

(Distributive) Partisan

H3: Satic 0 0 0 0 0 0
(Distributive) Non-
Partisan
H4: Dynamic Partisan + + + +
H5: Dynamic Non- +
Partisan
Note: + indicates support for the hypothesis. 0 indictaes rejection or no support for the hypothesis.
6. Discussion

Aswe noted earlier, the passage of the federal Adminigtrative Procedure Act of 1946
wasadggnd event in the history of American adminidrative law. As anumber of scholars

have noted, the use of procedures as ameans for enhancing interest group representation and

24 Given that we show that two of the five hypotheses hold, one might ask what the relative impact of

the two sets of conditionsis on the adoption of APAs. One simple way to make such a comparison isto compare
the point estimates of the coefficients. Here, theratio of the effect (in Model 4) of Democratic supermajority
control when there is divided government—notably taking account of the main effect aswell, and the effect of
Democratic control (either undivided government or supermajority control and the Democrats having been “shut
out” for the previous nine periods) is 2.65, indicating that the effect of divided government is over two and a half
times that of political dynamics.
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informational requirements has had and will continue to have a mgor impact on the nature of
policy outcomes. As our results above show, there are two conditions under which an APA is
most likely to be passed: when Democratic supermagjorities experience divided government
and when Democratic governments (executive and legidtive) are fearful of losing control

over public authority in the future,

These twin results shed light not only on the nature of adoption but on the exigting
theoretica debate about the federal APA. Thefirg result provides an important confirmation
of one of the main theoretical contributions concerning adminigrative procedures. that
governments are more likely to congrain the bureaucracy when there isa divergencein
preferences between the legidature and the executive (Epstein and O’ Halloran 1994, 1999;
Huber and Shipan 2001; Huber, Shipan and Pfahler 2001; McCubbins, Noll and Weingast
1987, 1989, 1999). The second, dynamic result also speaks to the existing scholarly debate on
the use of procedurd controls. Most importantly, the finding that Democrats, when given a
(waning) “moment in the sun”, pass APAs indicates that under these conditions, when
Democrats are in power, they will pass an APA as ameans of locking in long term benfits.
This result comports with the literature which indicates that when indtitutions are ex post
durable and that they impose costs on current mgorities, groups will seek to pass them, being
willing to trade benefitsin the current period for expected benefits in future periods (see de
Figueiredo 20014, b; Vanden Bergh 2000; Moe 1989, 1990). In this sense, the results provide
empirica evidence which is congistent with recent theory on the relationship between
electord competition, politica uncertainty and policy insulaion.

But the findings aso depart sgnificantly from these two arguments in an important
way. In particular, al of this previous scholarship takes the use of procedures to be unbiased
by party: as ameans of congtraint, both Republicans and Democrats are equaly likely to use
such procedurd restrictions. Our results show that thisis not the case. In particular, we find
that Democratic legidatures are much more likely to adopt when facing a Republican
governor but not vice versa. Smilarly, we find that “week” Democratic regimes are likely to
adopt an APA but not the reverse. These findings imply that the specific indtitutiona
ingrument is not unbiased with respect to party, and points to the importance of examining
both the partisan and the inter-inditutiona effects of APAs smultaneoudy. In other words,
even if the Republicans would have liked to lock in benefits in these cases, either againgt
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present or future threats to their authority, the structure of procedures does not allow them to
do s0. Returning, to McNollgast' s argument about adoption of the federd Adminidtrative
Procedure Act of 1946, for example, they would expect that if the conditions experienced by
the outgoing Democrats in 1946 had existed under a Republican regime, the Republicans
would have taken asmilar, insulating action. Our andysis dlows usto test this counterfactud
and provides evidence which rgects it by showing that only the Democrats, when faced with
these incentives will adopt the such procedures. In sum, the andlysis indicates that, at least for
generic adminigtrative procedure acts, there isadistinct partisan bias. Thisfact rasesan
important future research avenue to explore whether the procedures specificaly enacted by
Republicans have a different character.

Finaly, one might ask, why do such procedures necessarily favor Democratic interests?
Although we leave amore intensive examination of this question for future research, one
possihility ishinted at in the theoretica work of de Figueiredo, Spiller and Urbiztondo (1999,
see dso Lupiaand McCubbins 1994): because both the nationa and state-level APAs did not
exclude groups from participating, but instead enabled additiona participation by previoudy
underrepresented groups, they primarily benefited the party whose supporting interest groups
faced differ hurdles for acting collectively. In particular, the evidence indicates that while
other effects—such as evening of informational rents—might benefit dl politica principals,
because of their balancing effect on interest group competition, it is those groups who are
most likely to be shut out of the political process, ether because of their high barriersto
overcoming collective action or limited access, who are mogt likely to benefit from their
enactment.
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Appendix 1. Citationsto Laws creating the SLAPA

State Statutory Citation
Alabama Acts 1981, No. 81-855, p. 1534 ss. 1 to ss. 27
Alaska SLA 1959, ch. 143
Arizona Laws 1952, Ch. 97 ss. 1-11
Arkansas Acts 1967, No. 434, ss. 1to ss. 15
Cdifornia Stats. 1947, c. 1175, 1425; Cal. Gov. Code ss. 11370-3, 11421-7, 11440, 11445
Colorado Laws 1959 H.B. 212 ss. 1-8
Connecticut Public ActsNo. 67, 1945
Delaware 60 Ddl. Laws, C. 585, ss. 1
Florida Laws 1961, c. 61-280, ss.1to ss. 6; Laws 1961, c. 61-292
Georgia Acts 1964, pp. 338-356
Hawaii L. 1961, c. 103, ss. 1to ss. 20
Idaho 1965, Ch. 274 ss. 1to ss. 14
[llinois P.A.79-1083, Art. |, ss. 1 to ss. 21 (1975)
Indiana Acts 1945, c. 120
lowa Acts1951 (54 G.A.)ch.51ss1toss1l
Kansas L. 1984, Ch. 313 ss. 1 - ss. 36; Ch. 338 ss1 to ss 27
Kentucky Enact. Acts 1984 Ch. 417 ss. 1to ss. 35
Louisiana Acts 1966, No. 382 ss. 1to ss. 17
Maine Laws 1961, c. 394 ss. 1
Maryland An. Code 1957, art. 40, ss. 40A; art. 41, ss. 244 to ss. 256; art. 76A, ss. 8to ss. 15
M assachusetts St 1954, ¢.681,ss. 1
Michigan P.A. 1943, No. 88
Minnesota Minn. Stat. Ann. ss. 15.041-9 (1946)
Mi ssi ssippi Law, 1976, ch. 487, ss. 1to ss. 10
Missouri L.1945p. 1504, ss. 1to ss. 14
Montana Enacted Sec. 1to Sec. 24, ch. 2, ExtraLaws 1971
Nebraska Laws 1945 c. 255, ss. 1to ss. 6, p. 795
Nevada 1965, p. 962 - 965
New Hampshire 1973,507:1-4
New Jersey L.1968¢c. 410 ss. 1toss. 17
New Mexico Laws 1969, ch. 252
New York Laws 1975, c. 167, ss. 1
North Carolina 1973,¢.1331,ss. 1
North Dakota S. Laws 1941, ch. 240 ssl to ss22
Ohio 1943 Ohio Gen. Code Ann ss 154-61 to ss. 154-73
Oklahoma Laws 1963, c. 371, ssl to ss. 27
Oregon 1957,¢.717,ss. 1t0ss. 14
Pennsylvania 1945 Pamphlet Laws 1388, no. 442
Rhode Island G.L. 1956, ss. 42-35-1 to ss. 42-35-18
South Carolina 1977 Actno 176, Art. | and Art. Il
South Dakota SL 1966, ch. 159
Tennessee Acts 1974, ch. 725, ssl to ss18
Texas Act 1975, 64th Leg., p. 136, ch. 61; Vernon's Ann. Civ. St. art. 6252-13a
Utah Laws 1973, ch. 172
Vermont 1967, No. 360 (Adj. Sess.), ss. 1-ss. 18
Virginia 1975, ¢. 503
Washington Laws 1959, ch. 234, ss. 1to ss. 20
West Virginia 1964,C.1
Wisconsin St 1943 ss. 227
Wyoming W.S. 1957, ss. 9-276
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Appendix 2. Heter oscedasticity and Autocorrelation Consistent Standard Errors®

As noted, thereis significant potentia for autocorrelaion in the error structure of the
data Thisisa posshility Snce there are possibly some temporally-dependent omitted
variablesin the modd, and more generdly, because of the pand structure of the data.

The effect of autocorrdation in linear and nonlinear modds is well-understood. While
the point estimates of the coefficientsb are consstert, the standard errors are not. Therefore,
following the suggestions of White and Newey and West, we reca culate the standard errorsin
thefollowing way.® Let f (y,,|q) bethejoint density of observation it given the parameters

g, and L denote the likeihood function, so that logL (q) = a log f (yu]q) - Let
it

= TogL() and H = Is .Fndly, let W bethe actud covariance matrix of the error

(6] p[®
terms. Then acondgtent estimator of the variance-covariance V matrix of the maximum

likelihood estimator ¢ is given by:

t

¥ =H 'wH?

AsWhite argues, the requirement isfor a consstent estimator of W. Following Newey and
Wedt's suggestion, a consistent estimator is.

W = S+ é:sj.
iz
where
S =§ sS: (A-1)
& 3 . .
S = e-l - W; (SiSi-j) TS pSi) (A-2)
where

25 Thisappendix draws heavily on the work in de Figueiredo (2001b).
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Note that these estimators have been adapted for a panel sructure in which we assume that
there is no covariance across states. In other words, we assume C(s;,s;) = 0 forj * i.

Using these results, we can derive the specific estimator for the variance-covariance
matrix of the probit modd we utilize in Section 3. The log-likelihood function for the probit
modd is

InL = & {yu INF +(1- y5) In(A- F )}

it

where F, =F (b'x,,) and F indicates the cumulative digtribution function for a standard
norma random varigble. Taking the firgt derivative with respect to b, we have

St = (Yue - n)TFn) =Xy (A-3)

where f,, isastandard normd probability dendty function evaluated a b'x;, , and

lie = (Y - ”)TF“)
Subgituting (A4-3) into (A4-1) and (A4-2) | get

\ﬁ— o | 2% % g & ; . .
=a lxxta a a{wlid e ) KXy + X pXi)
it

=1li=1t=j

—_

Further, since H™* issimply the estimated covariance matrix from the misspecified modd, a
consistent estimator for variance-covariance matrix of B is

V(P = H-H -

Finally, as Greene notes, we must choose L based on an assumption about the data generating
process. Here, we assume that the error structure follows afirst order autoregressve process

26 Greene (1993): 360-364, 391, 422-423; White (1980): 817-824; Newey and West (1987): 703-705.

28



(AR(1)) which occurs over ten years. Since the tempord unit of analysisisalegidative
election cycle, or two years, weuse L = 5.

29



References

Allison, P.D. 1982. “Discrete- Time Methods for the Andlysis of Event Higtories” In A.
Leinhardt, ed. Sociological Methodology. San Francisco: Jossey-Bass.

Aranson, P., E. T. Gdlhorn, and G. O. Robinson. 1982. “The L egidative Creation of
Legidators. The Delegation Doctrine in a Public Choice Pergpective.” Cornell Law
Review 68: 1.

Banks, J.S. 1989. “Agency Budgets, Cost Information and Auditing.” American Journal
of Political Science 33: 670-699.

Banks, J. S. and B. R. Weingast. 1992. “The Palitical Control of Bureaucracies under
Asymmetric Information.” American Journal of Political Science 36: 509-532.

Bawn, K. 1995. “Political Control Versus Expertise: Congressiona Choices about
Adminigtrative Procedures.” American Political Science Review 89: 62-73.

Benjamin, R.M. 1942. Administrative Adjudication in the Sate of New York. New York:
Governor of the State of New Y ork.

Berngein, M. H.1955. Regulating Business by Independent Commission. Princeton: Princeton
Univerdty Press.

Blossfeld, H., A. Hamerle, and K. U. Mayer. 1989. Event History Analysis: Statistical Theory
and Application in the Social Sciences. Hillsdae, NJ: L. Erlbaum Associates.

Bonfidd, A.E. 1986. State Administrative Rule Making. Boston: Little, Brown and
Company.

Box- Steffensmeier, JM., and B. S. Jones. 1997. “Timeisof the Essence: Event Higtory
Moddsin Paliticd Science” American Journal of Political Science 41: 1414-
1461.

Burnham, W. D. Inter-Universty Consortium for Politica and Socid Research. Partisan
Divisions Among the States, 1830-1985.

Chang, K., R. J. P. de Figueiredo, Jr., and B. R. Weingast. 2000. “Rationd Choice Theories of
Bureaucratic Control and Performance.” In W. F. Shughart and L. Razzolini, eds., The
Elgar Companion to Public Choice. Northampton, MA: Edward Elgar.

Cooper, F.E. 1965. State Administrative Law. Indiangpolis. Bobbs-Merill.

Council of State Governments. 1935-1994. The Book of the States, Volumes 1-30. Lexington,
KY': Council of State Governments.

30



Davis, K.C. 1978. Administrative Law Treatise vol. 1. San Diego: K.C. Davis.

de Figueredo, R. J. P., . 2001a "Electora Competition, Political Uncertainty and Policy
Insulation.” Unpublished manuscript. University of Cdiforniaat Berkeey..

de Figueredo, R. J. P., Jr. 2001b. “Endogenous Budget Institutions and Political Insulation:
Why States Adopt the Item Veto.” Unpublished manuscript. University of
Cdiforniaat Berkeley.

deFigueiredo, R. J. P, Jr., P. T. Spiller, and S. Urbiztondo. 1999. “An Informational
Perspective on Administrative Procedures.” Journal of Law, Economics, and
Organization 15: 283-305.

Epstein, D., and S. OHaloran. 1994. “Adminidrative Procedures, Information, and
Agency Discretion.” American Journal of Palitical Science 38: 697-722.

Epstein, D., and S. O'Hdloran. 1996. “Divided Governmert and the Design of
Adminigrative Procedures. A Forma Mode and Empirica Test.” The Journal
of Politics 58: 373-397.

Epgein, D., and S. O’'Halloran. 1999. Delegating Powers. A Transaction Cost Palitics
Approach to Policy Making under Separate Powers. New Y ork: Cambridge
Universty.

Gdlhorn, W. 1986. “The Adminigtrative Procedure Act: The Beginnings.” Virginia Law
Review 72: 219.

Gelhorn, W., and K. C. Davis. 1986. “Present a the Creation: Regulatory Reform before
1946.” Administrative Law Review 38: 511.

Greene, W. H. 1993. Econometric Analysis, 2nd Edition. Englewood Cliffs, NJ. Prentice Hall.

Hammond, T. H., and J. S. Hill. 1993, “Deference or preference? Explaining Senate
Confirmation of Presidentid Nomineesto Adminidrative Agencies.” Journal of
Theoretical Palitics 5: 23-59

Heady, F. 1952. Administrative Procedure Legislation in the States. Ann Arbor:
Univergty of Michigan Press.

Horn, M. J. 1995. The Political Economy of Public Administration: Institutional Choicein
the Public Sector. Cambridge: Cambridge University Press.

Huber, J. D., and C. R. Shipan. 2001. “ Statutory Delegation to Bureaucrats in Parliamentary
Systems.” Unpublished Manuscript.

Huber, J. D., C. R. Shipan, and M. Pfahler. 2001. “Legidatures and Statutory Control of the
Bureaucracy.” American Journal of Political Science 45: 343-367.

31



Kiefer, Ronad. 1988. "Economic Duration Data and Hazard Functions.” Journal of Economic
Literature 26: 646-678.

Kleps, D. 1947. “What Safeguards Should the Cdifornia Legidature Provide for
Adminigrative Rule-Making?' Los Angeles B. Bull 22: 201-2009.

Lupia, A., and M. D. McCubbins. 1994. “Desgning Bureaucratic Regulation.” Law and
Contemporary Problems57: 91-126.

Mashaw, J. L. 1985. “Proddegation: Why Adminigtrators Should Make Political Decisions.”
Journal of Law, Economics and Organization 1: 81-105.

McCubbins, M., Nall, R., and Weingast, B. 1987. “Adminigtrative Procedures as
Instruments of Political Control.” Journal of Law, Economics and Organization
3. 243-2717.

McCubbins, M., Nall, R., and Weingast, B. 1989. “Structure and Process, Politics and
Policy: Adminidrative Arrangements and the Political Control of Agencies”
Virginia Law Review 75: 431-482.

McCubbins, M., Nall, R., and Weingast, B. 1994. “Legidative Intent: The Use of Postive
Politica Theory in Statutory Interpretation .” Law and Contemporary Problems57:
155-182.

McNollgast. 1999. “The Palitica Origins of the Adminigrative Procedure Act.” Journal of
Law, Economics, and Organization 15: 180-217.

McCubbins, M., and Schwartz, T. 1984. “Congressional Oversght Overlooked: Police
Patrols versus Fire Alarms.” American Journal of Political Science 28: 165-179.

Moe, T. M. 1989. "The Palitics of Bureaucratic Structure.” In John E. Chubb and Paul E.
Peterson, eds. Can the Government Govern? Washington, DC: Brookings.

Moe, T. M. 1990. "The Poalitics of Structurd Choice: Towards a Theory of Public
Bureaucracy." In Oliver E. Williamson, ed. Organization Theory: From Chester
Barnard to the Present and Beyond . Berkeley, CA: University of Cdifornia

Nathanson, N.L. 1948. “Recent Statutory Developmentsin State Administrative Law.”
lowa Law Review 33: 252-289.

Newey, W. K., and K. D. West. 1987."A Simple, Positive Semi-Definite, Heteroskedadticity
and Autocorrdation Consistent Covariance Matrix." Econometrica 55 :703-708.

Niskanen, W.A., Jr. 1971. Bureaucracy and Representative Government. Chicago: Aldine-
Atherton.

32



Pdtzman, S. 1976. “Toward aMore Genera Theory of Regulation.” Journal of Law and
Economics 19: 211-248.

Petersen, T. 1991. “The Statisticd Andysds of Event Histories.” Sociological Methods &
Research 19: 270-323.

Rothenberg, L. S. 1994. Regulation, Organizations and Politics. Motor Freight Policy at the
Inter state Commer ce Commission. Ann Arbor, MI: University of Michigan.

Spiller, P. T. “Agency Discretion Under Judicia Review.” Mathematical Computer
Modeling 16 (8/9): 185-200. 1992.

Spiller, P.T., and Tiller, EH. “Decision Costs and the Strategic Design of Adminidrative
Process and Judicid Review.” The Journal of Legal Studies XXVI: 347-370.
1997.

Spiller, P. T., and S. Urbiztondo. 1994. "Politicd Appointeesvs. Career Civil Servants. A
Multiple-Principals Theory of Politica Inditutions”” European Journal of
Political Economy.

Spulber, D.F. and Besanko, D. 1992. “Ddegation, Commitment, and the Regulatory
Mandate.” Journal of Law, Economics, & Organization 8: 127-154.

Stason, E.B. 1948. “The Modd State Administrative Procedure Act.” lowa Law Review
33: 196-209.

Stigler, G.J. 1971. “The Theory of Economic Regulation.” Bell Journal of Economic and
Management Science 2: 3-21.

Stimson, F. J.. 1908. The Law of the Federal and Sate Constitutions of the United States.
Boston: The Boston Book Company.

Tunks, L.K. 1948. “The Modd Act Route to Improvement of lowa Administrative
Procedure.” lowa Law Review 33: 356-375.

United States Department of Commerce, Bureau of the Census. Compendium of State
Government Finances. Annud serid. G-SF Series No. 2. 1942-1964. Washington.

United States Department of Commerce, Bureau of the Census. Financial Statistics of Sates.
Annud serid. 1915-1931, 1937-1941. Washington.

United States Department of Commerce, Bureau of the Census. Historical Statistics of the
United Sates: Colonial Timesto 1970, Vols. 1 and 2. Washington. 1975.

United States Department of Commerce, Bureau of the Census. State Government Finances.
Annua serid. GF Series, No. 3. 1965-1981. Washington.

33



United States Department of Commerce, Bureau of the Census. Statistical Abstract of the
United States. Annua serid. 1980-1996. Washington.

Vanden Bergh, R. G. 2000. “The Evolution of Inditutions. Politics and Processin the
American States”  Unpublished Dissartation. University of Cdifornia at Berkeley.

Walker, J. 1969. “The Diffuson of Innovations among the States” American Poalitical
Science Review 63: 880-899.

Weingadt, B. R., and Moran, M. 1983. “Bureaucratic Discretion or Congressond Control ?
Regulatory Policymaking by the Federd Trade Commisson.” Journal of Political
Economy 91: 765-800.

White, H. 1980. "A Heteroscedadticity- Cons stent Covariance Matrix Estimator and a Direct
Test for Heteroscedadticity.” Econometrica 48: 817-838.

White, H., and |. Domowitz. 1984. "Nonlinear Regression with Dependent Observations.”
Econometrica 52: 143-161.

Yamaguchi, K. 1991. Event History Analysis. Newbury Park, CA: Sage.



