BLACKMAILING FOR MUTUAL GOOD

RUSSELL HARDINY

INTRODUCTION

In one of its original uses, “blackmail” meant the tribute paid by
English dwellers along the Scottish border to Scottish chieftains to
secure immunity from border raids.! “Mail” was then a wallet or
traveling bag and, by association, what was carried in such a bag,
such as what we now call mail.2 “White rent” was tendered in silver
coin (“white money”); blackmail was payment in kind, for example,
in cattle or labor® If the protection the chieftains sold was
protection against other marauders, they offered merely an ordinary
exchange of services for services. In that case, their offer, while
perhaps too good to refuse, was not like modern blackmail or
extortion. If their protection was from their own depredations, the
chieftains were like the modern mafia. Their offer of a deal was
extortion. Such an offer is also unlike modern blackmail. Blackmail
typically lies somewhere between these two possibilities. As in both
of these offers, there is an exchange that would leave both parties
better off by comparison to some alternative. But unlike mafia
extortion, some classes of blackmail do not entail costs to both
parties if the blackmail offer is refused.

To judge the morality of such variant problems, we must start
from a moral theory. For the past couple of centuries, the argu-
ment of choice in legal justification has been essentially utilitarian.
In recent decades, the utilitarian urge has been revised to handle
ordinal benefits without interpersonal comparison. It has belatedly
followed the developments in value theory in economics by ceasing
to inquire into aggregate, additive welfare and its maximization.
Instead, it is driven by concern with optimal arrangements that can
be characterized as mutually advantageous. Much of contemporary
law and economics is utilitarian in this sense, despite the sometime
disclaimers of scholars of law and economics. The core moral
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Bennett, Wendy Gordon, and Stephen J. Schulhofer for discussions of these issues
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1 See BLACK’S LAW DICTIONARY 170 (6th ed. 1990).

2 See 9 OXFORD ENGLISH DICTIONARY 212-18 (J.A. Simpson & E.S.C. Weiner eds.,
2d ed. 1989).

® See id. at 250.
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assumption in this body of law and economics is mutual advan-
tage.*

Mutual advantage arguments have been applied to blackmail. I
wish to apply them to only certain instances of blackmail, namely
those instances that could be characterized as blackmail for mutual
advantage. Other types of blackmail would require additional
analysis and the conclusions on them might vary considerably.® One
might suspect up front that the application of a general theory of
mutual advantage to blackmail cases that could be called mutual
advantage blackmail should generally permit such blackmail. This
does not follow, however, because what would be mutually advanta-
geous to the relevant parties case by case might not be mutually
advantageous to the larger society or to the potentially relevant
parties ex ante. Nevertheless, it seems likely that the most accept-
able case for blackmail would be for mutual advantage blackmail.
Hence, careful attention to mutual advantage blackmail is necessary
for a resolution of the justification of a general legal rule on
blackmail.

There are three general issues in the moral analysis of law that
bear heavily on the analysis of blackmail. First, rightness or
goodness cannot be read directly from the facts of a case at hand.
To get a value conclusion for a set of facts requires the introduction
of a value premise. Second, we cannot analyze rightness or
goodness at the case level. We must go to the larger institutional
level to grasp the full implications of a rule of law for the general
incentives it produces and other effects it may have. Third,
blackmail, as is true of many apparent actions governed by law, is
strategically complex and cannot be understood as a simple action.
It involves interaction with choices or actions of others, and takes
quite varied strategic forms.

After briefly canvassing these three issues, I will discuss the
strategic structures of three possible regimes of mutual advantage
blackmail. If strategic structure determines what should count as
blackmail, then blackmail pervades our lives and our social order.
Then I will turn to the moral analysis of a regime of legal regulation

% See Russell Hardin, The Morality of Law and Economics, 11 L. & PHIL. 331, 381-84
(1992).

5 Richard Posner refers briefly to the mutual advantage class of blackmail, and
notes that it is an exception to his general thesis that, for economic reasons, blackmail
should be legally suppressed. See Richard A. Posner, Blackmail, Privacy, and Freedom
of Contract, 141 U. PA. L. REv. 1817, 1839-39 (1993).
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for such blackmail and of the peculiar problem of blackmailing in
the public interest.

I. FACTS AND VALUES

Perhaps the central problem in understanding blackmail is
keeping normative and positive or conceptual claims separate.
There is a common tendency to read moral conclusions from mere
facts. As David Hume argued more than two centuries ago, we
cannot do this; instead, we must start with some moral principle or
theory and then read moral conclusions strictly with respect to this
principle or theory.® Different moral principles may yield different
moral conclusions about a particular set of facts.

The movement of legal positivism was a child of the realization
that facts alone do not imply moral conclusions. In the positivist
tradition we may say that an action is illegal without saying anything
about whether it is immoral by any moral theory. To determine
whether it is illegal, we look to the law and not to some moral
theory or moral intuition.” Only if the law says that a particular
moral principle or theory should inform legal statutes or judicial
decisions does the inference from morality to law follow. Then, of
course, it follows for the positive reason that the particular morality
has been positively sanctioned.

The problem with blackmail in the law is that virtually identical
actions can be blackmail in one instance and not in the other. We
cannot simply read from the facts of the cases that one was wrong
and the other right. Yet, “blackmail” is like “bribery” in that it is a
normative term in common parlance. To say on the street, at the
dinner table, or in the newspaper that some action is blackmail is
generally to say it is wrong. Because the law is too crude an
instrument for correcting some wrongs, not every wrong act should
be illegal. But the law of blackmail is largely defended as law
restricting actions or outcomes that are wrong or bad.

6 See DAVID HUME, A TREATISE OF HUMAN NATURE 468-70 (L.A. Selby-Bigge &
P.H. Nidditch eds., 2d ed. 1978) (1739-40).

7 See H.L.A. HART, LAW, LIBERTY, AND MORALITY 4-6 (1963) (condemning the use
of law as an enforcement of morality); H.L.A. Hart, Positivism and the Separation of
Law and Morals, 71 HARV. L. REV. 593, 621-24 (1958) (same). For contrary views, see
PATRICK DEVLIN, THE ENFORCEMENT OF MORALS 124-39 (1965); LON L. FULLER, THE
MORALITY OF LAW 33-152 (2d ed. 1969); Lon L. Fuller, Positivism and Fidelity to Law—
A Reply to Professor Hart, 71 HARV. L. REV. 630 passim (1958).

HeinOnline --- 141 U. Pa. L. Rev. 1789 (1992-1993)|




1790 UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 141: 1787

Consider a legal interaction that has the structure of blackmail.
In many kinds of cases, it has become the conventional practice to
strike bargains with those accused of crimes. Charges are dropped
or reduced on condition that the accused do some kind of commu-
nity service or that the accused leave the job in which she has done
some wrong, such as molesting school children. In plea bargaining,
charges are reduced in return for the accused’s acceptance of a
penalty for the lesser crime.® In the United States, prosecutors
have no affirmative duty to prosecute, even when the evidence
would justify prosecution.® In all cases of bargained resolution we
might think that the ends of punishment and remedial action are
both served. True, the punishments may not be those prescribed in
the law and the remedial action is seemingly prospective rather than
retrospective. But such deals have been openly countenanced by
the courts and they are generally negotiated quite openly.

It is entirely plausible that we could make plea bargaining illegal,
with prosecutors subject to prosecution for making deals on
criminal charges. Or courts might simply refuse to accept the deals
prosecutors make. Many legal scholars and participants in the
American criminal justice system think it wrong to allow plea
bargaining.! One might support its use for pragmatic reasons
and yet have grave misgivings about it. Some scholars think the
analogous settlement process in civil suits subverts the purpose of
determining good legal rules for relevant behavior; settlement
forestalls a formal judgment, allows the parties to resolve their
dispute in private and off the record with no oversight by the public

8 Often the penalty is time served from arrest to trial plus, of course, conviction
on the lesser charge.

9 See WAYNE R. LAFAVE & JEROLD H. ISRAEL, CRIMINAL PROCEDURE § 13.1, at 622
(2d ed. 1992) (“Even when it is clear that there exists evidence which is more than
sufficient to show guilt beyond a reasonable doubt, the prosecutor might nonetheless
decide not to charge a particular individual with a criminal offense.”).

10 See, e.g., Albert W. Alschuler, The Changing Plea Bargaining Debate, 69 CAL. L.
REvV. 652, 652 (1981) (“[P]lea bargaining remains an inherently unfair and irrational
process, one that turns major treatment consequences upon a single tactical decision
irrelevant to any proper objective of criminal proceedings.”); Albert W. Alschuler,
Plea Bargaining and Its History, 79 COLUM. L. REV. 1, 5 (1979) (noting that plea
bargaining “did not occur with any frequency until well into the nineteenth century”);
Dean J. Champion, Private Counsels and Public Defenders: A Look at Weak Cases, Prior
Records, and Leniency in Plea Bargaining, 17 J. CRIM. JUST. 253, 262 (1989) (discussing
evidence that the plea bargaining process results in harsher results for those unable
to afford a private lawyer); Joan L. McGregor, The Market Model of Plea Bargaining, 6
PUB. AFF. Q. 385, 386 (1992) (suggesting that “there are serious moral problems with
plea bargaining”).
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eye, and may yield no precedents to guide the actions of others.!!
Plea bargaining may produce similarly perverse misguidance for
others. Those who might commit certain types of crimes may infer
that they risk the bargain penalty, not the potentially much harsher
and perhaps more effectively deterrent penalty written into the law.

To decide whether plea bargaining is good under some moral
theory or principle requires assessment of its general effects,
especially its broad systemic effects. We cannot decide the issue
simply from consideration of a particular case, in which plea
bargaining is not inherently either right or wrong. But it is now
legally accepted in many jurisdictions. The difference between plea
bargaining when it is legal and when it is illegal is conventional.
Illegal plea bargaining might count as blackmail. Legal plea
bargaining would not.

Perhaps the most striking way to make the point that we cannot
read values exclusively from facts is to put legal interactions into
game theoretic strategic form. This representation abstracts from
the substantive content of the interaction and focuses only on how
the parties rank the varied outcomes. Many interactions that seem
radically different morally are strategically identical. For example,
mutual advantage blackmail and ordinary exchange have the same
prisoner’s dilemma structure.!? Some moral theories (libertarian-
ism, utilitarianism, communitarianism, deontological and rationalist
rights theories) give very heavy moral weight to what people want;
virtually all give some weight despite occasional disclaimers. If we
bring this value into consideration, we may often find a clearly
moral resolution for certain abstract forms of interaction. Yet,
again, this runs against the apparent moral reading of the more fully
described cases.

James Lindgren has proposed a compelling claim for why we
should think the threats involved in plea bargaining and many other
contexts are not immoral, while those in ordinary blackmail cases

are.!® In the ordinary case, Lindgren argues that if I threaten to

11 See Jules Coleman & Charles Silver, Justice in Settlements, 4 Soc. PHIL. & POL'Y
102, 116-17 (1986) (stating the concern of some writers that “the policy of
encouraging settlements results in the underproduction of opinions and precedents”);
Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073, 1085 (1984) (“A settlement will
... deprive a court of the occasion, and perhaps even the ability, to render an
interpretation.”).

12 See infra part IV.

13 See James Lindgren, Unraveling the Paradox of Blackmail, 84 COLUM. L. REV. 670,
717 (1984).
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reveal embarrassing information about you in order to exact
payment from you, I am using your chip, or the chip of the person
against whom you have committed adultery or some other black-
mailable act, for my ga.in.14 In contrast, when the officers of the
court offer me a plea bargain, they are bargaining, as they should
be, with the public chip for the public good. The chief weakness in
Lindgren’s claim is that he simply posits the chip argument as
inherently moral. Perhaps it is. But the argument lacks demonstra-
tion in some moral theory. From the mere fact that blackmail cases
fall into two categories, nothing follows for the rightness or
wrongness of either of those categories.

II. INSTITUTIONAL-LEVEL ANALYSIS

Much of the discussion of blackmail is about whether there is
something inherently wrong in it, as though we could infer what the
law should be from looking at the characteristics of a particular
case. For an institutionalist, this approach is wrong; instead, we
should determine what overall result would be better and then
design the law to achieve that result. For example, in the law we
would not pretend to assess whether there was fault in an interac-
tion simply by analyzing the interaction (although many philoso-
phers do just this). Rather, we would want to create legal institu-
tions for handling the broad class of cases in which this interaction
fits. We might want quite different institutions, with different
evidentiary requirements and different kinds of sanction, for
criminal, tort, ordinary commercial contract, and family relations.
To say that a particular party to our interaction is wrong would
then, either explicitly or implicitly, be to say that our institutional
structure is right and that our legal institutions, properly applied,
produce a judgment that the relevant party is in the wrong.!®

To argue coherently, legal philosophers must be institutionalist.
Alternatively, they must defer wholly to judicial discretion in each

14 See id. at 702. Michael Gorr characterizes blackmail in the adultery-type case
as theft by the blackmailer from the party injured by the adultery. See Michael Gorr,
Liberalism and the Paradox of Blackmail, 21 PHIL. & PUB. AFF. 48, 54 (1992). But the
money comes from the adulterer and there may be no sense in which the money is
owed to the party injured by the adultery. Labeling one party the victim of the
blackmail in such cases can be confusing.

15 For a more extensive discussion of the institutionalist approach, especially in
utilitarian theory, see RUSSELL HARDIN, MORALITY WITHIN THE LIMITS OF REASON
115-207 (1988); Hardin, supra note 4, at 349-58; Russell Hardin, The Artificial Duties
of Contemporary Professionals, 64 SOC. SERV. REV. 52841 (1990).
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and every case. But then they have nothing more to say and they
may coherently remain silent. Many moral philosophers argue that
some action, X, is right fout courz. But in an institutionalist account,
the rightness of action X will depend on how it interacts with other
actions.

Return to the example of plea bargaining. The arguments for
and against it are finally contingent. The question we must answer
is not whether a plea bargain is inherently right or wrong but
whether the justice system with plea bargaining is better than that
without, or vice versa. A utilitarian or rights theorist might
conclude either way. The utilitarian conclusion would depend on
the facts of how the different systems work out. For example, the
utilitarian might suppose that plea bargaining makes the justice
system work much more effectively, or she might suppose that plea
bargaining involves perverse changes in the incentives an accused
faces. Just because ninety-five percent of those accused in my
category of crime cop pleas, I may face much more vindictive and
rigorous treatment if I do not cop, even though I know, but cannot
easily prove to a court, that I am innocent.®

Any claim to outlaw blackmail might seem weak if at the same
time the sale of embarrassing information on another to the press
remains legal. But the claim of mutual advantage from exchange
blackmail may be entirely upset by the instability of contractual
regulation of such blackmail. Consider a particular type of
blackmail case, exposure of homosexuality, which may be a modal
case in actual blackmail experience. The public wants to know and
will pay enough (as shown by willingness to buy more copies of
newspapers in which such an exposure is reported) to get the paper
to pay well for the relevant information. Suppose the target would
also pay well to block publication. We might stipulate that such
personal knowledge is protected against blackmail: I could not
cease to have such knowledge of you, but I would be prohibited
from passing it on to others. For this to be a credible and effective
protection of your privacy, the law might have to apply not only to

16 A common tale from the plea bargaining world is of the judge who has to
preside over the trial of an accused who has refused to cop a plea. Upon the guilty
verdict, the judge sentences the miscreant to the maximum term in prison, a far
longer term than what the unfortunate man would have received under the plea
bargain. The judge’s explanation? “You take a little of my time, I take a little of
yours.” There may be a genuine source for this tale, but I have heard it told of
particular judges in several parts of the country. It seems to be too good a line not
to be universally true.
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individuals who have private information on others but also to the
press. Unfortunately, the spillover effect of concern for the political
freedom of the press may be to block controls on press coverage of
facts that motivate blackmail and that might reasonably be pre-
sumed to be politically relevant. If freedom of the press trumps
privacy in certain cases, such as in the lives of public officials, and
if we cannot block payment for relevant information, then outlawing
blackmail penalizes the target by making it impossible for the target
to regain control of the information.

More generally, results that are not mutually advantageous can
follow from rules or regimes that are ex ante mutually advanta-
geous. We might therefore outlaw every offer to sell information
to someone likely to take offense or be harmed by its publication
even though the occasional offer might be mutually advantageous.
We could do so on the presumption that the errors involved in
sorting out the cases would be worse than the misfortune of
penalizing non-extortionate cases.

A common alternative to elevating argument to the institutional
or legal-rule level is the device followed in much of moral theory
historically, but especially during the vacuous heyday of intuitionism
during the first half of this century.!” That device merely requires
intuiting whether the rule applied to a case produces the right or
the wrong result morally.!® Intuitionism constantly threatens to
undermine legal argument.

In legal argument, one might simply take the case law as
somehow representative of moral truth, as though courts and judges
were struggling to find the objective truth and could be trusted to
come increasingly close to it over many trials. It is true that case
law can inform theory by displaying varied possibilities that no
theorist alone could expect to invent. But no theory can simply
treat extant case law as a body of facts to be taken as morally or
even legally correct. Case law is not even consistent; it changes over
time, and many laws are arguably conventional, not moral resolu-

17 Intuitionism, which nearly destroyed moral theory, is roughly equivalent to
former President George Bush’s pandering remark, as chief officer of the Constitu-
tion, that desecration of the American flag was a gutlevel thing with him. See George
Will, The Flag Dispute: Individualism Redux, NEWSDAY, July 3, 1989, at 43 (“President
George Bush says he feels ‘viscerally’ about flag-burning.”).

18 In a typical move, Gorr says of one of his intuitions that, although it is clear
that the intuition is correct, it is hard to explain why. See Gorr, supra note 14, at 46
n.8.
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tions or legally deducible resolutions (as in the slow adoption of
plea bargaining).

The tendency to test legal and moral principles against the case
law may be exacerbated by the urge to find a moral account that
explains the actual law. In both legal and moral argument, one
might take one’s own instant conclusions as right and then find a
theory that fits the supposed truth. As theorists have plausibly done
from time immemorial, one who has a reasonably rich moral theory
might let intuitions and theory fight it out (although there is some
problem of identifying the referee) to find truth somewhere
between them. This ages-long struggle is lately often attributed to
John Rawls with his “reflective equilibrium” as his contribution to
so-called moral methodology.®

While we may not be able to escape intuitions entirely, we
cannot give a compelling account that stands very heavily on
piecemeal intuitions about the substantive rightness or goodness of
particular actions or results. If we cannot back our piecemeal
intuitions with theory or principle, the time has come to tend to
theory.

III. THE COMPLEX NATURE OF INTERACTION

The so-called paradox of blackmail is that people can do
particular things which are legal but which add up to an illegal
result. In a twist on an old conundrum, in the law two rights can
make a wrong:?® the law makes wrong what is not prima facie
wrong.

On a superficial level, similar paradoxes seemingly pervade the
law. It may be perfectly legal to own a firearm and even to fire it.
It may nevertheless be illegal to kill you with it. My actions of
acquiring and then firing a gun were both legitimate. How can it
be illegitimate that you happen to be dead as a result? Surely there
is not really a paradox here. The law is concerned not merely with
specific kinds of actions but, far more significantly, with the

19 See JOHN RAWLS, A THEORY OF JUSTICE 48-51 (1971); see also John Rawls, The
Independence of Moral Theory, in 48 PROCEEDINGS AND ADDRESSES OF THE AMERICAN
PHILOSOPHICAL ASSOCIATION 5-22 (1975) (discussing reflective equilibrium and moral
theory).

20 Joel Feinberg holds that blackmail is usually wrong and ought to be illegal, but
also claims that it can be right in cases in which the target has done a wrong that is
not illegal. See JOEL FEINBERG, 4 HARMLESS WRONGDOING 24549 (1988). Two
wrongs may not make a right, but evidently they can block a charge of illegality.
Moral logic in this area is apparently a mess.
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