BLACKMAILING FOR MUTUAL GOOD
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INTRODUCTION

In one of its original uses, “blackmail” meant the tribute paid by
English dwellers along the Scottish border to Scottish chieftains to
secure immunity from border raids.! “Mail” was then a wallet or
traveling bag and, by association, what was carried in such a bag,
such as what we now call mail.2 “White rent” was tendered in silver
coin (“white money”); blackmail was payment in kind, for example,
in cattle or labor® If the protection the chieftains sold was
protection against other marauders, they offered merely an ordinary
exchange of services for services. In that case, their offer, while
perhaps too good to refuse, was not like modern blackmail or
extortion. If their protection was from their own depredations, the
chieftains were like the modern mafia. Their offer of a deal was
extortion. Such an offer is also unlike modern blackmail. Blackmail
typically lies somewhere between these two possibilities. As in both
of these offers, there is an exchange that would leave both parties
better off by comparison to some alternative. But unlike mafia
extortion, some classes of blackmail do not entail costs to both
parties if the blackmail offer is refused.

To judge the morality of such variant problems, we must start
from a moral theory. For the past couple of centuries, the argu-
ment of choice in legal justification has been essentially utilitarian.
In recent decades, the utilitarian urge has been revised to handle
ordinal benefits without interpersonal comparison. It has belatedly
followed the developments in value theory in economics by ceasing
to inquire into aggregate, additive welfare and its maximization.
Instead, it is driven by concern with optimal arrangements that can
be characterized as mutually advantageous. Much of contemporary
law and economics is utilitarian in this sense, despite the sometime
disclaimers of scholars of law and economics. The core moral
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1 See BLACK’S LAW DICTIONARY 170 (6th ed. 1990).

2 See 9 OXFORD ENGLISH DICTIONARY 212-18 (J.A. Simpson & E.S.C. Weiner eds.,
2d ed. 1989).

® See id. at 250.
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assumption in this body of law and economics is mutual advan-
tage.*

Mutual advantage arguments have been applied to blackmail. I
wish to apply them to only certain instances of blackmail, namely
those instances that could be characterized as blackmail for mutual
advantage. Other types of blackmail would require additional
analysis and the conclusions on them might vary considerably.® One
might suspect up front that the application of a general theory of
mutual advantage to blackmail cases that could be called mutual
advantage blackmail should generally permit such blackmail. This
does not follow, however, because what would be mutually advanta-
geous to the relevant parties case by case might not be mutually
advantageous to the larger society or to the potentially relevant
parties ex ante. Nevertheless, it seems likely that the most accept-
able case for blackmail would be for mutual advantage blackmail.
Hence, careful attention to mutual advantage blackmail is necessary
for a resolution of the justification of a general legal rule on
blackmail.

There are three general issues in the moral analysis of law that
bear heavily on the analysis of blackmail. First, rightness or
goodness cannot be read directly from the facts of a case at hand.
To get a value conclusion for a set of facts requires the introduction
of a value premise. Second, we cannot analyze rightness or
goodness at the case level. We must go to the larger institutional
level to grasp the full implications of a rule of law for the general
incentives it produces and other effects it may have. Third,
blackmail, as is true of many apparent actions governed by law, is
strategically complex and cannot be understood as a simple action.
It involves interaction with choices or actions of others, and takes
quite varied strategic forms.

After briefly canvassing these three issues, I will discuss the
strategic structures of three possible regimes of mutual advantage
blackmail. If strategic structure determines what should count as
blackmail, then blackmail pervades our lives and our social order.
Then I will turn to the moral analysis of a regime of legal regulation

% See Russell Hardin, The Morality of Law and Economics, 11 L. & PHIL. 331, 381-84
(1992).

5 Richard Posner refers briefly to the mutual advantage class of blackmail, and
notes that it is an exception to his general thesis that, for economic reasons, blackmail
should be legally suppressed. See Richard A. Posner, Blackmail, Privacy, and Freedom
of Contract, 141 U. PA. L. REv. 1817, 1839-39 (1993).
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