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International legal scholars have grown increasingly
interested in the development and design of
international treaty regimes. Recently, one particular
design  strategy, often referred to as the
Transformational Approach, has acquired great
currency, especially in connection with environmental
regimes where it has played a major role in the
construction of the climate change regime. Regimes
designed in accordance with the Transformational
Approach are believed fto generate increasingly
greater commitment and deeper cooperation through a
process of iterative, state-to-state negotiation that
promotes identity convergence. To achieve these
effects, advocates of the Transformational Approach
prescribe that regimes be highly inclusive, minimize
the stringency of obligations, de-emphasize
enforcement in favor of a “managerial” approach, and
utilize decision-making rules requiring near unanimity.
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In this essay the authors argue that, while the
Transformational Approach has some normative
attractiveness, its theoretical underpinnings are less
than compelling. Among other problems, its design
characteristics can obstruct a variety of other
processes that both constructivists and
nonconstructivists  alike  believe can  promote
Dpreference change and cooperation. Moreover, an
empirical survey of international environmental
treaties suggests that regimes designed according to
Transformational tenets have not experienced a
significant amount of cooperative evolution since their
initiation and, of greater concern, have actually
generated less cooperative depth than non-
Transformational agreements.
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L INTRODUCTION

The Kyoto Protocol to the United Nations Framework
Convention on Climate Change' is the embodiment of what has
rapidly become the dominant approach to the design of multilateral
regulatory institutions dealing with the environment. This approach
has come to be known as Transformational. It is believed to generate
increasingly greater commitment and deeper cooperation through a
process of iterative, state-to-state negotiation that promotes identity
convergence.? To maximize the benefits of this process,
Transformationalism prescribes that regimes be highly inclusive,
minimize the stringency of obligations, deemphasize enforcement,
and utilize decision-making rules requiring near unanimity.
Paradoxically, these characteristics—historically associated in the
minds of many with institutional ineffectiveness—turn out to be the
very ingredients that ensure long-term regime effectiveness.
According to Transformationalists, it is the weak convention that is
most likely to beget the strong regime.

In this essay, we will examine the Transformational argument
more closely than has previously been done in order to assess the
extent to which its current status as a universally applicable
institutional design strategy is justified. Our motivation is pragmatic:
because design choices made early in the construction of a
multilateral regime are difficult to reverse and can have far-reaching
implications once memorialized into law, any multilateral design
strategy should meet a high standard of theoretical justification and
empirical proof before it is aggressively prescribed.

1. Protocol to the United Nations Framework Convention on Climate Change, Dec.
10, 1997, 37 LL.M. 32 [hereinafter Kyoto Protocol].

2. Examples of work that is broadly representative of the Transformationalist
perspective include ABRAM CHAYES & ANTONIA HANDLER CHAYES, THE NEW SOVEREIGNTY:
COMPLIANCE WITH INTERNATIONAL REGULATORY AGREEMENTS (1995); Jutta Brunnée &
Stephen J. Toope, Environmental Security and Freshwater Resources: Ecosystem Regime
Building, 91 AM. J. INT’L L. 26 (1997); Marc A. Levy et al., The Study of International
Regimes, 1 EUR. J. INT'L REL. 267, 283-85 (1995); Patrick Széll, The Development of
Multilateral Mechanisms for Monitoring Compliance, in SUSTAINABLE DEVELOPMENT AND
INTERNATIONAL LAW (Winfried Lang ed., 1995); Martti Koskenniemi, Breach of Treaty or
Noncompliance? Reflections on the Enforcement of the Montreal Protocol, 3 Y.B. INT’'L
ENVIL. L. 123 (1992). What we call Transformationalism embodies a number of the
precepts of what Harold Hongju Koh refers to as transnational legal process theories,
especially its emphasis on the spillover effects of what he refers to as “horizontal jawboning”
or state to state negotiation. Harold Hongju Koh, The 1998 Frankel Lecture: Bringing
International Law Home, 35 Hous. L. REV. 623 (1998).
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We will argue that the elevation of Transformationalism from
a provocative theory of why state preferences converge to a general
design strategy is precipitous. While internally consistent, its
horizontally oriented design prescriptions encompass only one of
many constructivist processes, and not necessarily the most important
one at the level of the nation-state. Vertical processes of identity
integration that are not confined to the boundaries of any given
institution promise to be equally, if not more, important, but they are
not necessarily promoted by the same design prescriptions. Even
more problematic, the Transformational design characteristics can
obstruct a variety of other, nonconstructivist processes that both
constructivists and nonconstructivists believe can promote preference
change and cooperation.

We show that there are cases where multilateral institutions
designed according to Transformational principles have not evolved
as advocates had predicted, and that there are other cases where
institutions have departed from these principles with considerable
success. Even the Kyoto Protocol experience, which appears at first
glance to represent a triumph of the Transformational approach, is
shown to provide at best only ambiguous evidence of the strategy’s
effectiveness. An empirical analysis of a far wider range of
international environmental regimes than has previously been
examined reveals little support for the elevation of the
Transformational design approach to its current status. At least to
date, Transformational design principles have inspired on average less
cooperative evolution in the agreements that embody them than have
non-Transformational principles.

Such findings do not detract from the normative attractiveness
of the Transformational design prescriptions, or imply that there are
not situations where they are highly effective in inspiring state
preference change and deeper cooperation. They do suggest,
however, that just as there is no single reason why nations obey
international law, there is also no single explanation for why state
preferences change and, at least at the present time, no reliable
technology for telling us what design strategy is best for a given set of
circumstances. Any single design strategy may speed the evolution of
cooperation in some cases, but it seems certain to slow it in others.
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I THE TRANSFORMATIONAL APPROACH

One salutory aspect of the shift from studying individual
treaties to studying international regimes® has been the growing
appreciation that in many issue-areas, it is difficult to fully analyze
one treaty in isolation from the other treaties and institutions to which
it is “linked,” in the sense that it affects or is affected by them. It
would make little sense, for example, to evaluate the law of
international trade by studying only the General Agreement on Trade
in Services (GATS)* and not the other Uruguay Round agreements
and the decisions of the Dispute Settlement Mechanism as well.
Similarly, an analysis of the ozone regime would be incomplete were
it to focus only on the Vienna Convention for the Protection of the
Ozone Layer’ without also examining the Montreal Protocol on
Substances that Deplete the Ozone Layer and the annexes added to
the Protocol over time.” Such an analysis should also probably
include a discussion of the role and policies of the Montreal Protocol
Multilateral Fund, which provides financial assistance to developing
country Parties.® The study of international regimes thus attempts to
capture as far as possible both the interaction and the summary impact
of multiple rules and institutions in different policy areas.

3. In addition to the scholars cited throughout this article, see, e.g., Anne-Marie
Slaughter et al., International Law and International Relations Theory: A New Generation of
Interdisciplinary Scholarship, 92 AM. J. INT’L L. 367 (1998) (providing an extensive
bibliography of interdisciplinary scholarship involving international relations and
international law, of which a great proportion consists of works examining regime issues);
Anne-Marie Slaughter Burley, International Law and International Relations Theory: A Dual
Agenda, 87 AM. J. INT’L L. 205 (1993); Edwin M. Smith, Understanding Dynamic
Obligations: Arms Control Agreements, 64 S. CAL. L. REV. 1549 (1991); Kenneth W.
Abbott, Modern International Relations Theory: A Prospectus for International Lawyers, 14
YALEJ. INT’L L. 335 (1989).

4. See General Agreement on Trade in Services, Apr. 15, 1994, 33 LL.M. 46.

5. See Vienna Convention for the Protection of the Ozone Layer, opened for signature
Mar. 22, 1985, T.I.A.S. No. 11097, 1513 U.N.T.S. 293.

6. See Montreal Protocol on Substances that Deplete the Ozone Layer, opened for
signature Sept. 16, 1987, 1522 U.N.T.S. 3, 26 LL.M. 1550 [hereinafter Montreal Protocol].

7. See, e.g., Adjustments To the Montreal Protocol on Substances That Deplete the
Ozone Layer, June 29, 1990, S. Treaty Doc. No. 102-4 (1991), 30 LL.M. 537; Montreal
Protocol On Substances That Deplete The Ozone Layer: Adoption of Adjustments and
Amendment by the Fourth Meeting of the Parties at Copenhagen, Nov. 23-25, 1992, S.
Treaty Doc. No. 103-9 (1993), 32 LL.M. 875 [hereinafter Fourth Meeting of the Montreal
Protocol Parties].

8. See Charles E. Di Leva, International Environmental Law and Development, 10
GEeo. INT’L ENVTL. L. REV. 501, 510 (1998) (describing the Montreal Protocol Multilateral
Fund, among other financial mechanisms associated with international environmental treaty
regimes).
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Examining regimes rather than individual accords not only
provides a broader view of the governing law at any one time in a
given issue-area, it also calls attention to the process of incremental
regime development. Thus, for example, much is to be gained by
examining how the Treaty of Rome became the European Community
and how the European Community metamorphosed into the European
Union. International environmental regimes, in particular, have
tended to progress through what has been called a “Convention-
Protocol Approach,” through which participating states first negotiate
a framework convention consisting of decision-making procedures,
information-sharing provisions, and an initial set of substantive
obligations and only later promulgate more stringent substantive
obligations through protocols and/or annexes.’

This dynamic of incremental regime development has sparked
interest in examining regime design, the process by which effective
regimes are built. Scholars and practitioners in the fields of
international law and international relations are increasingly
analyzing which design characteristics are likely to cultivate
deepening cooperation among the participants to the regime over
time.'°

For international law scholars, examining regime development
means shifting attention from a consideration of the more traditional
questions about the substantive law in a particular area—e.g., how the
latest opinions of the International Court of Justice on nuclear
weapons affect the international law on the use of force—to the study
of the wider implications of different institutional arrangements for
the evolution of cooperation—e.g., how will this membership rule, or
this voting rule, or this compliance mechanism affect the long-term
development of this regime. International relations scholars, for their
part, have for some time been studying why and how states cooperate
with one another, but only in the past decade have they become
interested in whether different kinds of (legal) institutional
arrangements promote different outcomes in the long term. Thus,
they now are interested in the same sorts of questions as the
international lawyers who are studying regime design.

9. See Edith Brown Weiss, International Environmental Law: Contemporary Issues
and the Emergence of a New World Order, 81 GEO. L.J. 675, 687—688 (1993).

10. See, e.g., Anne-Marie Slaughter et al., supra note 3, at 385-86 (identifying “regime
design” as an element of a collaborative research agenda for international law and
international relations scholars); see also Robert O. Keohane, International Institutions: Can
Interdependence Work?, FOREIGN PoL’y 82, 89 (Spring 1998) (asserting that the
“fundamental question scholars [studying international institutions] wish to answer concerns
effectiveness: What structures, processes, and practices make international institutions more
or less capable of affecting policies—and outcomes—in desired ways?”).
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One of the major intellectual products of this new orientation
has been the creation and wide diffusion of Transformational design
strategy. Its goal is to create an arena for interactive discourse among
member states that triggers a “self-reinforcing dynamic™!! that will, in
turn, lead states to pursue deepening cooperation and increasingly
ambitious commitments. Advocates frequently stress the importance
of four regime design principles that they believe create the type of
context that best facilitates this process of transformation:

(1)  The number of member states participating in the
regime should be universal or nearly so;

(2)  The nature of initial commitments and obligations
should be as unthreatening as possible, consisting of
few, if any, specific performance targets or timetables;
in many cases, soft law or non-binding norms are
preferable to hard law;

(3) Rules for decision-making should require near
unanimity; and

(4)  Processes employed to maintain compliance should
emphasize dispute avoidance and negotiated
compliance management to the exclusion of more
coercive enforcement mechanisms.

While there is some ambiguity and variation in descriptions of
the process by which Transformational regimes foster progressively
stronger commitments among their members to increasingly
ambitious regulatory goals, there are some broad themes that run
through much of the literature. Participation in Transformational
regimes is believed to induce a mutually reinforcing series of
normative and cognitive shifts among member states because states in
effect are socialized by the regime in such a way that their preferences
and even their underlying values change.”? Without any change in the
underlying distribution of power or wealth, and without coercion,
more environmentally regressive member states are led to discover
that their interests lie in addressing a given environmental problem.

Thus, Transformationalists emphasize the “active role” of
their regimes in “modifying preferences, generating new options,

11. Peter M. Haas & Jan Sundgren, Evolving International Law: Changing Practices of
National Sovereignty, in GLOBAL ACCORD 401, 416 (Nazli Choucri ed., 1993).

12. See Ronald Mitchell, Implementation of the FCCC—Compliance, Effectiveness and
Institutional Design, in INTERNATIONAL RELATIONS AND GLOBAL CLIMATE CHANGE, Potsdam
Institute for Climate Impact Research, Report No. 21, 70-72 (Detlef Sprinz & Urs
Luterbacher eds., 1996); see also Thomas Gehring, International Environmental Regimes:
Dynamic Sectoral Legal Systems, 1 Y.B. INT’L ENVTL. L. 35, 37 (1990).
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persuading the parties to move toward increasing compliance with
regime norms, and guiding the evolution of the normative structure in
the direction of the overall objectives of the regime.”™ Case
descriptions of how this socialization occurs within Transformational
regimes typically cite the importance of three mechanisms of
influence: (1) the act of accepting membership to the regime; (2)
diffusion of information within the regime; and (3) repeated iterations
of collective deliberation by regime members.

A. Entry into Membership

The first important element of the Transformational process
occurs in connection with a state’s entry info a regime. Some may
have difficulties seeing how the act of collectively agreeing to work
toward the distant realization of a set of abstract principles and goals
will by itself make ratifying states more likely than non-ratifying
states to alter their behavior. However, Transformationalists contend
that the mere act of joining an institution or regime “shap[es] the
identity (and therefore the interests) of actors and, in the process,
influenc[es] the way actors behave as occupants of the roles to which
they are assigned.”™ Even at a low level of initial commitment,
advocates argue, member states are “engaged,” addressing the
problem in a way that non-member states would not. General and
‘soft’ as this initial commitment may be, it is sufficient to start a
member down the Transformational path. According to Levy:

Effective institutions begin with commitments
“merely” to norms and principles, and either lack
regulatory rules or possess only very weak ones. This
is exactly as it should be. If states waited to form
institutions until there was enough concern and
scientific understanding to adopt strong rules, they
would wait much too long. Institutions are needed

13. CHAYES & CHAYES, supra note 2, at 229.

14. Levy et al,, supra note 2; see also Andreas Hasenclever et al., Interests, Power,
Knowledge: The Study of International Regimes, 40 MERSHON INT’L STUD. REV. 177, 211
(1996) (asserting that “regimes operate as imperatives, requiring states to behave in
accordance with their norms and rules, but they also help create a common social world for
interpreting the meaning of behavior. . . . ”).

15. See Weiss, supra note 9, at 688.
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