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The Supreme Court’s Rightward Slide 

On Wednesday June 27th, 2018, Justice Anthony M. Kennedy announced that he would 

retire from the United States Supreme Court by the end of the summer. This announcement 

shocked the political community. Exciting Republicans who have been gunning for a 

conservative led court under President Trump, Kennedy’s retirement is worrying Democrats 

based on the possible implications of another Trump-appointed Justice on the bench. President 

Trump’s nomination of Judge Brett Kavanaugh will be the second judge the President has 

nominated to the highest court in the United States. Justice Neil Gorsuch was nominated by 

President Trump and confirmed by the Senate on April 7, 2017. The nomination and potential 

appointment of two young judges by President Trump will create a solid conservative leaning 

bench, threatening many cases that have been assumed to be precedent. 

Although Justice Kennedy was nominated by a Republican, President Ronald Reagan, he 

had never been a consistent vote for the conservative side of the bench and was often the 

deciding vote on many critical cases. After the failure of two nominations to the Supreme Court 

in three weeks, President Reagan nominated then Judge Kennedy, emphasizing that he “seems to 

be popular with many senators of varying political persuasions”.1 Despite selecting Judge 

Kennedy for nomination in order to garner bipartisan support that would result in his 

confirmation, Reagan and his supporters hoped that they would be getting another reliable 

                                                      
1 Greenhouse, Linda. “REAGAN NOMINATES ANTHONY KENNEDY TO SUPREME 

COURT.” The New York Times 12 Nov. 1987: A1. Print.  
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conservative on the bench. In many ways, Justice Kennedy delivered on this promise and casted 

the deciding vote in landmark cases, voting alongside the conservative block. The Citizens 

United Ruling was released in January of 2010. By a 5-4 vote, Justice Kennedy’s majority 

opinion found that the prohibition of all independent expenditures by corporations and unions 

violated the First Amendment’s protection of free speech.2 The case and ruling of Citizens 

United v. Federal Election Commission (FEC) gave the green light for corporations to act as 

ordinary individuals and spend unlimited funds on advertisements and other political tools. 

During the 2016 Presidential Democratic primaries, this case was at the forefront of Senator 

Sander’s campaign. The Senator argued for Citizens United to be overturned to reduce the power 

of Super PACs and take big money from corporations out of elections and campaigns. Kennedy, 

by party lines, sided with the other four Justices nominated by Republican Presidents to pass this 

ruling. Another monumental vote came from Justice Kennedy siding with conservatives in the 

case of Bush v. Gore in the 2000 Presidential Election, which transformed American society 

based on its tremendous implications for the United States. However, on many cases Justice 

Kennedy was perceived as the “swing-vote”, with Justices on both the right and left vying for his 

vote and being considerably attentive to his arguments.  

Justice Kennedy’s votes on gun rights and gun control cases reveal his conservative 

tendencies, yet his ability to read the law broadly. In another 5-4 decision, Justice Kennedy voted 

to uphold Second Amendment rights in the landmark case of District of Columbia v. Heller. This 

case appeared before the Supreme Court in June 2008 and confirmed an individual’s right to own 

and possess a firearm. The majority opinion by Justice Scalia expressed that Washington DC’s 

                                                      
2 Dunbar, John. “The ‘Citizens United’ decision and why it matters.” The Center for Public 

Integrity, 18 Oct. 2012, https://www.publicintegrity.org/2012/10/18/11527/citizens-united-
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handgun ban and restrictions to keep rifles and shotguns “unloaded and dissembled” infringed 

upon an individual’s Second Amendment rights.3 Although voting in strong favor for gun rights, 

Justice Kennedy has sided with the court’s liberals in other gun cases that have come before the 

Supreme Court. In June of 2014, Justice Kennedy voted with the court’s liberal block in the 

majority in Abramski v. U.S., to uphold the federal law that outlaws buying guns at the direction 

of others, know as “straw purchases”.4 Justice Kennedy’s varying opinions and votes on cases 

regarding gun rights reveal his ability and desire to read gun control laws broadly. Having Justice 

Kennedy on the bench has made it difficult for the court to flesh out the definition of an 

individual’s gun rights and the extent of gun control because of his unpredictability.  

In contrast to the judge President Reagan believed he was appointing to the Supreme 

Court, Justice Kennedy has sided with the liberals on the bench to solidify abortion rights and 

grant the legalization of same-sex marriage. In 1992 the case of Planned Parenthood v. Casey 

challenged abortion rights in the state of Pennsylvania. However, with plurality opinion, the 

legality of abortion was upheld giving Roe v. Wade precedent. Abortion rights and providing 

access to the service in all 50 states could potentially be threatened under a Supreme Court with 

five solidly conservative Justices. Despite many of the landmark cases Justice Kennedy has 

influenced over his 30-year tenure on the bench, he will be remembered for his advocacy and 

pioneering of the legalization of same sex marriage. Justice Kennedy wrote the majority opinion 

in Obergefell v. Hodges in 2015, striking down the state bans on the marriage of same-sex 

couples, legalizing the marriage between same sex couples nationwide. In his authored majority 

opinion, supported by the four liberal Justices on the bench, Kennedy argued that same sex 

                                                      
3 District of Columbia v. Heller. 554 U.S. 570. Supreme Court of the United States. 2008.  
4 Barnes, Robert. “Justice Anthony M. Kennedy may be the middleman in the gun-rights 

debate.” The Washington Post 22 Jun. 2014. Web.  
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couples “ask for equal dignity in the eyes of the law. The Constitution grants them that right”.5 

Responding to opponents of gay marriage who argue that its legality would undermine the 

sanctity of marriage, Justice Kennedy asserted that the point of same-sex unions is not to weaken 

marriage, but to expand it to the nation as a whole. For a Justice who often sided with the 

conservative side of the bench, Justice Kennedy’s persistence in fighting for equal rights and 

dignity under the law for the LGBTQ community will be remembered in his legacy. However, 

many of these landmark decisions have been passed with a 5-4 vote, raising concerns that many 

cases which have been deemed precedent could be overturned under a Supreme Court with five 

solidly conservative justices voting in a block.  

The nomination and potential confirmation of Judge Kavanaugh to the Supreme Court 

presents the possibility of precedent being threatened in landmark cases that have been decided 

over the past four decades. Another Trump nomination to the Supreme Court will inevitably 

result in a rightward shift on the bench. Kavanaugh’s nomination was both vetted and approved 

by the Federalist Society, an influence group of conservative lawyers looking to reshape the 

government through conservative policies. To get on the Society’s list, a candidate must be 

prepared to overturn Roe v. Wade.6 Although Judge Kavanaugh’s potential votes cannot be 

known and have not been stated publicly, his legal view on precedent will give the greatest 

insight into how he may vote on the bench. Kavanaugh’s view on precedent, whether decades 

old or a recent 5-4 vote, may be the key to understanding if the Judge would vote to limit access 

to abortion, hinder minority rights, and prevent common sense gun legislation. The makeup of 

                                                      
5 Ehrenfreund, Max. “The one Supreme Court paragraph on love that gay marriage supporters 

will never forget.” The Washington Post 26 June 2015. Web.  
6 Davis, Martha. “Why Brett Kavanaugh Is a Huge Threat to Minority Rights.” Fortune 10 Jul 

2018. Web.  
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the Supreme Court is one of the most conservative in recent decades. Justice Kennedy retiring 

rids the bench of its only “moderate” and “swing-vote”.  If his vacated seat is filled by 

Kavanaugh or another conservative, the Court will experience a strong rightward shift. 

Additionally, because of the relatively young age of both Justice Gorsuch and Judge Kavanaugh, 

the conservative influence of the Court from President Trump will be felt for decades to come, 

since the justices may serve for the remainder of their lives.  

The composition of the Court would have produced a more balanced bench had Judge 

Merrick Garland been confirmed under the Obama administration, highlighting similar backlash 

that Republican Senators will endure with the confirmation of Judge Kavanaugh. The vacated 

seat filled by Justice Gorsuch was originally proposed to be occupied by Judge Merrick Garland, 

a nomination made under President Obama, following the death of Justice Scalia. Although 

Judge Garland was regarded as a moderate and praised by influential Republican Senators such 

as Orrin Hatch, Senator Majority Leader Mitch McConnell declared any appointment by then 

President Obama to be null and void and declared that the vacated seat should be filled by the 

next president.7 The blockade on Judge Garland prevented a Democratic President from seating 

his nomination and potentially influencing the Court for the next three decades. In 2016, the 

Republicans were in the majority in the Senate and had the leverage to halt the hearing for the 

confirmation of Judge Garland. This enabled Republicans nationwide and then candidate Trump 

to garner support and enthusiasm among their bases to keep Justice Scalia’s vacated seat away 

from the “liberals”. With midterm elections fast approaching in November of 2018 and the 

Democrats still in the minority in both the House and Senate, they have limited power and 

                                                      
7 Elving, Ron. “What Happened With Merrick Garland In 2016 And Why It Matters Now.” 

National Public Radio 29 Jun 2018. Web.  
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leverage to stop the confirmation of Judge Kavanaugh. Senate Democrats in red states face 

significant backlash if they attempt to block his confirmation and could risk their Senate seats if 

they act on their objection of President Trump’s nomination.  

The retirement of Justice Anthony Kennedy shocked the nation as a whole because of the 

enormous implications and repercussions of the the Justice who would fill the influential seat. 

The departure of Justice Kennedy not only removes the only “swing-vote” and moderate on the 

bench, but his seat will mostly likely be filled with a solid conservative voting Judge who will 

shift the Supreme Court rightward. Despite the blockage of Judge Merrick Garland from 

receiving a Senate confirmation hearing, Judge Brett Kavanaugh is unlikely to face enough 

substantial pushback from Senate Democrats that would enable them to block his appointment. 

Democrat’s minority status in both the House of Representatives and the Senate results in 

minimal leverage from them to apply and could result in Senate Democrats getting unseated in 

Republican held states. Justice Kennedy’s retirement and the judge who will occupy his seat will 

inevitably change the balance of the bench and the ideology of the Supreme Court for decades to 

come.  
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