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The Kavanaugh Nomination: Democratic Arguments Against the Nominee 

 The United States Senate is tasked with the unique duty of confirming the President’s 

nominees to certain offices, including Cabinet secretaries, Ambassadors, and Supreme Court 

Justices. With lifetime appointments, approving judicial nominees is some of the most important 

and lasting work that the Senate does. The Supreme Court, then, is the apex of this Constitutional 

duty. In today’s hyperpolarized political climate, there have been strong partisan differences in 

addressing the last two Supreme Court vacancies. When Justice Anthony Kennedy announced 

his retirement at the beginning of the summer, President Trump was handed a second opening on 

the bench. Republicans were handed the opportunity to replace a swing vote with a steady 

conservative voice, and Democrats lined up to fight it. After Mitch McConnell and Senate 

Republicans so successfully fought back President Obama’s nomination of Judge Merrick 

Garland in 2016, Democrats are now facing a similar predicament. There is steady opposition to 

the nomination of Judge Brett Kavanaugh, but that opposition has been coming from seemingly 

countless angles. What has worked against past failed nominees to the Supreme Court? What are 

Democrats trying today, and what is working? 

 Since the first Administration, the Supreme Court Justice nominating process has had 

stumbles. Of the 162 people who have been nominated to the Supreme Court, only 125 have 

been confirmed. The first nominee to be rejected by the Senate was John Rutledge, a delegate to 

the Constitutional Convention, Justice on the United States Supreme Court, and the Chief Justice 

of the South Carolina Supreme Court. He was nominated by President George Washington to be 



 2 

the next Chief Justice, but was rejected 14-10 by the Senate after speaking out against the Jay 

Treaty, which was widely supported in the Senate (Elving). While Rutledge was more than 

qualified, the position he took on the Jay Treaty cost him the Chief Justice position. More 

recently, President Nixon had two nominees rejected before he was able to fill a seat on the 

Supreme Court after Justice Abe Fortas resigned from the bench in 1969. Both failed nominees, 

Clement Haynsworth and George Harrold Carswell, were fought bitterly on civil rights for their 

support of segregation and anti-labor views (“Supreme Court”). After both were rejected by the 

Senate for their extreme ideologies, President Nixon nominated the uncontroversial Harry 

Blackmun, who was easily confirmed 94-0 and went on to author the Roe v. Wade opinion. In the 

21st century, President George W. Bush nominated White House Counsel Harriet Miers, whose 

nomination was withdrawn less than a month later due to criticism from both sides on her 

inexperience, her close relationship with President Bush, and the lack of knowledge on her 

positions on a variety of issues (Freeman).  

These failed nominations, among others, bring the Court to the most recent failed 

nominee: Judge Merrick Garland. When Justice Antonin Scalia died in 2016, President Obama 

nominated Merrick Garland in March of that year. The Senate held no hearings on his 

nomination and the seat was kept open for the Trump Administration to fill when they took 

office at the end of January. The first time a seat was held open for an incoming Administration 

was when John Quincy Adams nominated John Crittenden in December of 1828. Adams was a 

lame duck president at the time, and the Senate postponed the nomination so that President-Elect 

Andrew Jackson could fill the seat. While the way Senate Republicans blocked the Garland 

nomination was not unprecedented, it was done for a nominee brought up in March of an 

election year, months before President Obama became a lame duck (McMillion). President 
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Trump then nominated Judge Neil Gorsuch in February of 2017, and in April he was confirmed 

54-45 by the Senate, with three Democratic Senators joining the Republican bloc in voting to 

confirm him. Now, the Senate is faced with a second nominee from President Trump. Judge 

Kavanaugh has served on the federal Court of Appeals for the District of Columbia Circuit since 

2006. Prior to that he had worked in the George W. Bush Administration as associate White 

House Counsel and then as Staff Secretary, a job that involves managing all of the documents 

that the President is given. During the Clinton Administration, Kavanaugh worked for Ken Starr 

in the Office of the Independent Counsel and was a principal author on the Starr Report to 

Congress on the Monica Lewinsky scandal.  

Democrats have nearly universally come together to fight against Judge Kavanaugh’s 

nomination. To do so, however, they have taken different angles in speeches, on Twitter, and in 

the Senate. While there are many issues being brought up around the nominee, they can be 

broken down into two broad categories: procedural issues and protests on merit. On process, 

Democrats have argued that the nomination should not be considered until after the midterms. 

Others have argued that Kavanaugh’s nomination should be delayed until after the Mueller 

Investigation concludes. They have also waded deep into a fight on releasing documents from 

Kavanaugh’s tenure in the White House, as well as while serving as a federal judge. On the merit 

side, Democratic Senators and other opponents to the Kavanaugh nomination have been trying to 

highlight Kavanaugh’s views on several issue areas that may arise on the Supreme Court, 

including reproductive rights and Roe v. Wade, and Presidential power. As the Kavanaugh 

nomination quickly moves forward through the Senate, these arguments from the Democrats 

may seem fruitless, but they are still being vehemently carried out. Without the power of 
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numbers and with the recent loss of the filibuster for Supreme Court nominations, it will be 

difficult for them to block the nomination. 

On the process side, Democrats have been calling out the hypocrisy of Senate 

Republicans, citing the “McConnell Rule” that nominees to the Supreme Court should not be 

considered during an election year and insisting no hearings be held until after the midterm 

elections when the new Congress is seated. The day Justice Kennedy announced his retirement, 

many Senate Democrats immediately advocated for waiting until after the midterms to fill the 

seat. That group included Senate leadership and stars in the national party, such as Minority 

Leader Chuck Schumer, Minority Whip Dick Durbin, Senator Cory Booker of New Jersey and 

Senator Kamala Harris of California. Though the argument is sound, at least in relation to the 

arguments made by Senate Republicans in 2016 for the Merrick Garland nomination, Democrats 

do not have the numbers or procedural power to block or delay the nomination the way 

Republicans did in 2016. Instead, Democrats are making the argument into the void as the 

September 4th Judiciary Committee hearing on Kavanaugh’s nomination quickly approaches.  

Similarly, there is the argument that the Kavanaugh nomination should not be considered 

because the President is under federal investigation. Proponents argue that until Special Counsel 

Robert Mueller’s investigation into the Trump campaign’s potential collusion with Russian 

operatives to influence the 2016 election is concluded, President Trump should not be able to 

make lifetime appointments to the Supreme Court. Tom Steyer, the billionaire Democratic 

activist who has been leading a campaign in favor of impeaching the President, has spoken out 

on this point. He has said that he believes President Trump nominated Kavanaugh as 

“someone…who he knew would push to hide him from criminal prosecution and civil lawsuits” 

(Graham). So on the process side, one can argue that President Trump should not be able to 
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nominate a justice at all because of his current legal situation, but on the merits, this particular 

judge is a poor choice because of his belief that a President is immune from prosecution until he 

has left office. Not only is the President making a lifetime appointment when he is under threat 

of potential impeachment, he is choosing a judge that could help him avoid that fate.  

The third major argument on process addresses the question of documents. Kavanaugh’s 

tenure as Staff Secretary for President Bush resulted in an immense number of documents being 

on his record during his time in public service. There has been a fierce and partisan debate in the 

Senate this summer on if those papers are necessary for Senators to make a fully informed 

decision when voting. Democrats want every document, while Republicans are arguing that it 

would be overkill, particularly in reference to the documents from his time as Staff Secretary. 

Senator Chuck Grassley of Iowa, the Chair of the Judiciary Committee, has argued that the 

documents they have been producing are sufficient. In a floor speech in early August he said, 

“The Senate has already received more documents from Judge Kavanaugh’s time in the 

executive branch, than we did from any previous Supreme Court nominee.” He then asserts that 

the Senate has received more than 184,000 pages of documents from Judge Kavanaugh’s past. 

While these arguments may seem solid, the numbers prove the gap in documents staggering. 

Setting aside Kavanaugh’s time on the bench, there are estimated to be 910,000 pages from his 

time as associate White House counsel, 20,000 pages from his time with the independent counsel 

in the ‘90s, and 2,935,000 pages from his time as staff secretary (Kim). Only 4.8% of the total 

estimated 3,865,000 pages have been released. While this argument may not be enough to stop a 

nomination, if it were able to grab hold, it could have delayed the nomination, perhaps until the 

new Congress is seated. 
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On the other hand, there are also arguments being made on Kavanaugh’s ideology and 

the potential implications of his views on the bench. These arguments address the decisions he 

has written as a federal judge and the ways that his views will change the Court. It is important to 

this argument to note that Kavanaugh would not be replacing another staunchly conservative 

justice. Instead, he would be replacing Justice Kennedy, a steady swing vote on the Court. 

Kavanaugh’s opponents are arguing that his extreme views have no place on the Court. This 

argument has worked well against past nominees, including Haynsworth and Carswell, the two 

Nixon nominees rejected for their pro-segregation views. If there were a similar ideological 

argument made, it could have the power to stop a nominee today. The strongest ideological 

argument being made right now concerns Roe v. Wade, the Supreme Court decision that 

legalized abortion in the United States. As states across the country have been passing laws that 

further restrict access to safe abortions, the courts have become even more important in 

protecting reproductive rights. Justice Kennedy voted to uphold abortion rights in cases such as 

Planned Parenthood v. Casey. Judge Kavanaugh, on the other hand, dissented in a case in which 

the appeals court allowed an undocumented pregnant 17-year-old to seek an abortion while held 

in immigration detention, giving the impression he would go against reproductive rights if 

confirmed (Savage). These arguments were targeted at two moderate, pro-choice Republicans: 

Senator Susan Collins of Maine and Senator Lisa Murkowski of Alaska. If they were to vote 

against Kavanaugh, his nomination could fail. However, this channel seems to be shut down 

after the nominee’s meeting with Senator Collins in which he assured her that Roe v. Wade is 

“settled law” (Stolberg). 

While ideological arguments have been successful in past nominations, it doesn’t seem to 

be holding here. In addition to Kavanaugh’s views on executive power and reproductive rights, 
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Democrats have made arguments about Kavanaugh’s views on healthcare, environmental 

protection, and labor unions. Democrats in the Senate and across the country are consistently 

speaking out against Judge Kavanaugh, but not in a consistent manner. The amalgam of 

arguments may be speaking to the concerns of the Democratic base, but they are not resonating 

in the Senate. The Kavanaugh nomination is barreling forward. Nominations have been fought 

down before, but this time it does not seem possible. Without the numbers in the Senate, or the 

option to filibuster, or a unified and targeted message, Democrats and Kavanaugh opponents are 

failing to break through, and with hearings beginning at the start of September and moderate 

Republicans acquiescing, barring any new developments, Kavanaugh will likely be confirmed. 

Democrats had a multitude of arguments to make against Kavanaugh, but because of a failure to 

commit to one, none have been successful. Supreme Court nominations are a difficult thing to 

stop, and without numbers or message, it is proving impossible. 
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